BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Arnold M. Kring					:
							:
	v.						:		C-2010-2217564
							:
Little Washington Waste Water Company		:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On December 20, 2010, Arnold M. Kring (Complainant) filed a formal Complaint (Complaint) against Little Washington Waste Water Company (LWWC or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C-2011-2217564.  The Complaint alleged that the LWWC facility emits a noxious odor.  The Complaint also challenged a “requested rate increase” and requested that an earlier rate increase be rescinded.  The reason for these somewhat unusual requests will become clear, below.

[bookmark: _GoBack]		The Complaint was served on LWWC on December 28, 2010, by the Commission's Secretary's Bureau and the Complaint was afterwards consolidated with the then pending rate proceeding of LWWC at Docket No. R-2010-2207853, hence the reference to a rate increase.

		On June 9, 2011, the Commission issued a final valid judgment with respect to the Complaint in the form of a Final Opinion and Order in Pennsylvania Public Utility Commission Office of Consumer Advocate, et al. v. Little Washington Wastewater Company Southeast Consolidated Division, Docket No. R-2010-2207853, et seq. (Opinion and Order entered June 9, 2011).

		Four months later, on or around October 3, 2011, the Complaint re-entered the case scheduling system of the Office of Administrative Law Judge (OALJ) without further documentation or reference to the underlying rate case.[footnoteRef:1] [1: 	It is unclear how this happened. ] 


		On October 21, 2011, a Notice of Hearing was issued by the OALJ setting December 1, 2011, as the hearing date in this case.

		On October 24, 2011, the undersigned issued a standard form prehearing Order.

		On November 9, 2011, counsel for LWWC filed a Motion for Judgment on the Pleadings raising the doctrine of res judicata relative to the underlying rate case and the Complainant’s participation therein as well as the consolidation of his Complaint in that proceeding.  LWWC argued that no hearing is necessary in this case, and that a hearing would be a waste of time and resources in that LWWC is entitled to judgment in its favor as a matter of law, based on the doctrine of res judicata.  LWWC asked that the Complaint be dismissed.

		The LWWC Motion was properly endorsed with a Notice to Plead as required by 52 Pa. Code § 5.102.   Given that a response to the Motion would fall due on or before November 29, 2011, immediately after the Thanksgiving Day holiday and two days before the hearing, an Order granting a continuance was issued to afford the Complainant an opportunity to respond to LWWC’s Motion and to allow the Presiding Officer time to rule on the Motion.  See 52 Pa. Code § 5.102.  The period for a responsive pleading has expired, and no Answer or other response to the Motion has been filed by the Complainant.  This matter is now ready for decision.  



FINDINGS OF FACT

		1.	The Complainant in this proceeding is Arnold M. Kring.

		2.	The Respondent is Little Washington Waste Water Company, a Commission jurisdictional waste water company.

		3.	Complainant receives waste water services from the Respondent at 83 Winterberry Drive, Downingtown, Pennsylvania.

		4. 	On December 20, 2010, the Complainant filed a formal Complaint against the Respondent.  The Complaint was incorporated in the Respondent’s then-pending rate case at Docket No. R-2010-2207853 as a rate protest.

		5.	The Complainant fully participated in the rate case at Docket No. R‑2010‑2207853, litigating the issue of the odor problem at LWWC facility, declining to join in the proposed Settlement of the case, and filing exceptions to the Recommended Decision of the Presiding Officers.  Pennsylvania Public Utility Commission Office of Consumer Advocate, et al. v. Little Washington Wastewater Company Southeast Consolidated Division, Docket No. R‑2010‑2207853, et seq. (Opinion and Order entered June 9, 2011) (June 9, 2011 Order).

		6.	In its June 9, 2011 Order, the Commission granted, in part, the Complainant’s exceptions relative to monitoring the odor problem.[footnoteRef:2] [2:  	The Commission specifically stated: “Additionally, we shall grant the Exceptions of Arnold Kring to the extent that LWW-SE shall submit a report on its odor remediation activities as part of its next base rate filing, and deny the Exceptions in all other regards.” June 9, 2011 Order at 19.] 


DISCUSSION

		In this case, LWWC has filed a Motion for Judgment on the Pleadings arguing that the Complaint now pending against it is barred by the doctrine of res judicata.  I agree.

		The Commission's Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings. 

		LWWC filed its Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.  That Commission regulation provides as follows: 


§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.

*	*	*

(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		
		In this case, the doctrine of res judicata bars the Complainant from raising the same issues and bringing the same claims already adjudicated by the Commission relative to his December 20, 2010 Complaint against LWWC.  The fact that the formal Complaint at issue here is the identical Complaint filed in the 2010 rate case speaks for itself.

		The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  A final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983); Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, Docket No. C-923964, (Final Order entered August 20, 1992).

		All the elements of res judicata are present with respect to the Complaint.  First, the central issue raised in the present Complaint is identical to the central issue raised in 2010: that is, Complainant’s objection to the odor from the Respondent’s facility.  Second, the cause of action in the present Complaint is identical to the cause of action in the 2010 Complaint because they are literally the same Complaint.  Third, Arnold M. Kring is the Complainant, and Little Washington Waste Water Company is the Respondent in both Complaints.  The capacities of both parties (customer and public utility providing waste water service) in the present Complaint are exactly the same as in the 2010 Complaint.  There was a final valid judgment issued by the Commission on June 9, 2011, in the form of a Final Opinion and Order in Pennsylvania Public Utility Commission Office of Consumer Advocate, et al. v. Little Washington Wastewater Company Southeast Consolidated Division, Docket No. R-2010-2207853, et seq. (Opinion and Order entered June 9, 2011).

		LWWC is entitled to judgment as a matter of law.  
		
		Finally, Section 703(b) of the Pennsylvania Public Utility Code authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Complaint is barred by the doctrine of res judicata, a hearing is not in the public interest.  Consequently, the Complaint is also dismissed pursuant to 66 Pa.C.S. § 703(b) without a hearing.

CONCLUSIONS OF LAW

		1.	 The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		3. 	Parties may file Motions for Judgment on the Pleadings in accordance with the Commission's regulations. 52 Pa. Code § 5.102.

		4.	 A Motion for Judgment on the Pleadings may be granted in cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).

		5.	The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983);  Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).



		6.	For the doctrine of res judicata to apply, four conditions must be met: 

(1)	 identity of issues

(2)	 identity of causes of action

(3)	 identity of persons and parties to the action and

(4) 	identity of the quality and capacity of the parties suing or 	sued.

		7.	The parties and the allegations of the instant Complaint are absolutely identical in every way to those in a matter previously adjudicated by the Commission in the case of Pennsylvania Public Utility Commission Office of Consumer Advocate, et al. v. Little Washington Wastewater Company Southeast Consolidated Division, Docket No. R-2010-2207853, et seq. (Opinion and Order entered June 9, 2011)

		8.	The issues raised in the Complaint have been previously adjudicated by the Commission and a final decision on the merits issued in the case of Pennsylvania Public Utility Commission Office of Consumer Advocate, et al. v. Little Washington Wastewater Company Southeast Consolidated Division, Docket No. R-2010-2207853, et seq. (Opinion and Order entered June 9, 2011)

		9.	The present Complaint is barred by the doctrine of res judicata.

		10. 	There are no genuine issues of material fact in this case, and the moving party is entitled to judgment as a matter of law.

		11.	 The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa.C. S. § 703(b).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed on November 9, 2011, by Little Washington Waste Water Company at Docket No. C-2010-2217564 is granted.

		2.	That the Complaint filed by Arnold M. Kring at Docket No. C‑2010‑2217564 is dismissed as barred by the doctrine of res judicata.

		3.	 That this matter be marked closed.


Date:	December 16, 2011				___________________________
							Dennis J. Buckley
							Administrative Law Judge
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