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HISTORY OF THE PROCEEDINGS


On March 29, 2010, Edith L. Jimenez (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent or PECO).  Essentially, the Complainant alleged that when PECO replaced her meter in 2001, she found that the meter registered her usage twice the actual usage, that she was placed on the Respondent’s CAP program (Customer Assistance Program) which required her to pay $500 in July 2003, and that PECO refused to accept a payment from a financial assistance program called CRISIS because her unpaid balance was over $10,000.  She asked that the Commission investigate PECO’s billing which took place in 2001 and 2003.


On April 26, 2010, PECO filed an answer and new matter to the complaint.  It stated, among other things, that the Complainant’s excess billing in 2001 to 2003 was barred by the limitation of actions, that the Complainant had been a CAP customer since March 23, 2001, and that the Complainant was not entitled to a Commission-issued payment agreement.



The Respondent filed a Motion for Judgment on the Pleadings dated May 18, 2010 because the Complainant requested a refund for service provided in 2001-2003, which was beyond the four-year period under 66 Pa. C.S. §1312 and was not eligible for a Commission-ordered payment agreement under 66 Pa. C.S. §1405(c).


On March 15, 2011, the dispute was assigned to Administrative Law Judge (ALJ) Marlane R. Chestnut, as a Motion Judge, to resolve any issues which might arise during this preliminary phase.



On March 24, 2011, ALJ Chestnut issued Prehearing Order #1 directing (1) PECO to file a new motion endorsed by a notice to plead, and if such a motion was not filed, the matter would be scheduled for a hearing, and (2) Edith Jimenez to produce a copy of a protection-from-abuse order because if she had such an order the provisions of 66 Pa. C.S. §1401 would not apply.


The Respondent did not file a new motion with a notice to plead; the Complainant produced a copy of a protection-from-abuse order, which protected Carlos Jimenez, not Complainant Edith Jimenez, against Omar Meares.


On May 4, 2011, the case was assigned to me.  On June 6, 2011, a hearing was scheduled on the complaint.  At the hearing, the Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibit into the record.  The Respondent was represented by Dana Pirone Carosella, Esquire, who presented the testimony of one witness and introduced eight exhibits into the record.


The record closed on June 6, 2011.

FINDINGS OF FACT


1.
The Complainant was the Respondent’s customer, taking electric service at 5810 Springfield Avenue, Philadelphia, PA.  The service was established on January 24, 1998 (N.T. 6; PECO Exhibit 8).


2.
The Respondent is PECO Energy Company whose business address is 2301 Market Street, P.O. Box 8699, Philadelphia, PA.



3.
The Complainant lives at this address with her son (18 years and still in high school) (N.T. 44).     


4.
The Complainant’s residence is a two-story house consisting of two bedrooms, a living room, a dining room, a kitchen, a small bathroom, and a basement (N.T. 45, 46).


5.
The Complainant’s electric appliances consist of lighting, a washer, a dryer, three air conditioners, a fan, a stove, a microwave, a toaster, a coffee maker, two computers, a printer, four TVs, and a refrigerator (N.T. 45-51).


6.
The Complainant has a poor history of payments:  she made 15 payments between April 21, 2008 and May 12, 2011 (N.T. 39, 40).  


7.
The Respondent postponed several terminations of service under emergency medical provisions in 2007 and 2008, and for nonpayment in 2008 and 2009.  The service was actually terminated on May 12, 2011 when the arrearage reached $11,281.41 (N.T. 14, 15; PECO Exhibits 1, 2 and 8).


8.
The Complainant enrolled in the Respondent’s Customer Assistance Program (CAP) on March 23, 2001.  She was re-certified as a CAP Rate, Tier D customer on May 22, 2008 and was removed from the program on July 13, 2010 because of her failure to recertify.  She was re-enrolled in the program on August 3, 2010 (N.T. 15-17; PECO Exhibit 3).


9.
The Respondent and the Complainant entered into three payment agreements, but she did not keep her agreements:  the June 13, 2006 agreement for the payment of $5 a month, the April 25, 2008 agreement for the payment of $100.84 a month, and the June 5, 2009 agreement for the payment of $161.76 a month (N.T. 17, 18; PECO Exhibit 4).


10.
The Complainant owed the Respondent $11,281.41, which amount includes the unpaid balance of $9,293.42 which has accrued since 2000-2001 (N.T. 40, 41; PECO Exhibit 1).


11.
On July 2, 2007, the Complainant called the Respondent, complaining, not about her high bills, but about the accumulated balance at the time, which was $7,098.36.  She knew why her bills were high.  She used space heaters all winter long because her gas heater did not work (N.T. 26-28; PECO Exhibit 7).


12.
On March 31, 2008, the Complainant called the Respondent, complaining about her high bills, which were about $200 a month, after her meter was changed in 2001.
  On April 8, 2008, the Respondent reviewed the Complainant’s consumption.  It found that the Complainant’s consumption was seasonal and actually lower than last year at the same time, and that the meter change had nothing to do with her high bills (N.T. 28, 29; PECO Exhibit 7).


13.
On May 22, 2008, a Respondent employee visited the Complainant’s residence to make a field inspection.  The employee found a big dog barking in a pen under the porch and did not enter the residence (N.T. 29; PECO Exhibit 7).



14.
On March 12, 2009, the Complainant again complained about her high bills.  The Respondent reviewed the meter readings and found that the readings were in line with previous uses.  On April 6, 2009, the Respondent talked with the Complainant about its findings, and the Complainant was satisfied with the explanation (N.T. 30, 31; PECO Exhibit 7).


15.
On April 13, 2009, the Complainant called the Respondent, complaining about the location of the meter.  She stated that kids play near the meter, hitting it with balls and causing the prongs on the meter to loosen.  The Respondent found nothing wrong with the meter (N.T. 31; PECO Exhibit 7).



16.
On March 16, 2010, the Philadelphia LIHEAP (low income home energy assistance program) Office called the Respondent to ask if the Respondent would accept the CRISIS grant for the Complainant.  It responded that it would not because of its new rule which allows its representative not to accept a grant for payment of a balance if the balance is higher than the threshold amount of $4,000 (N.T. 32, 33).



17.
The Respondent’s new rule is that if a customer’s payment or a payment on a customer’s behalf does not reduce a balance to the threshold amount of $4,000, the payment would not be accepted (N.T. 33).



18.
On May 26 and June 1, 2011, the Respondent visited the Complainant’s residence to terminate the service because the Complainant’s meter, which was shut off on May 12 and May 26, 2011, was registering usage (N.T. 34, 35). 


19.
In order for the Complainant’s service to be restored, she has to pay the Respondent two tampering fees that were assessed for $920 each, a reconnection fee of $260, and one third of the past due balance of $3,760.47 ($11,281.41/3), or a total of $5,860.47 ($920 + $920 + $260 + $3,760.47) (N.T. 38).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent was responsible for the problems described in her complaint.  



At the hearing, the Complainant did not deny that she had made infrequent payments to PECO when she was a PECO customer, and that she was a member of PECO’s CAP program.  She also asserted that after the Respondent changed the meter in 2001, the Complainant’s metered consumption doubled her actual usage.   


The Complainant has not produced any evidence, testimonial or documentary, which would support her allegation that the Complainant was overbilled in 2001 or 2002.  At the hearing, she merely asserted that her bills from 2001 or 2002 were high.  No matter how honest and strong her assertions are, they cannot form a basis for a finding in her favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Nor does the testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – which is ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).


From the above, I conclude that the Complainant has not carried her burden of proof.



The Respondent testified that the Complainant enrolled in the Respondent’s CAP program and that she owed the Respondent a balance of $11,281.41 by May 12, 2011, the time when her service was actually terminated.  The unpaid balance was high because she did not pay regularly the amounts due, allowing the unpaid balance to accumulate.  She made only 15 payments between April 21, 2008 and May 12, 2011.  The Respondent also testified that it and the Complainant entered into three payment agreements, but the Complainant did not keep them even though the agreements offered her to pay $5 (June 2006), $100.84 (April 2008), and $161.76 (June 2009), which were much lower or slightly higher than $150 she now wishes to pay (N.T. 56).  



On May 22, 2008, the Respondent visited the Complainant’s address to perform a meter test and an appliance analysis, but did not have access to the address until March 12, 2009.  This test and analysis was intended to determine whether the Complainant’s consumption between 2001 or 2002 was in line with her previous uses.  The Respondent simply stated the Complainant’s consumption was in line with her previous uses.  But, I believe, this test and analysis was not helpful because the Respondent is required to preserve the records for a minimum of 4 years.
  The Respondent could not make this comparison when the records, which existed before 2001 or 2002, were not available.


Further, Section 1405 relating to Payment agreements, 66 Pa. C.S. §1405, provides as follows:

    (c)  Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



Under these provisions, a customer participating in a customer assistance program must pay the customer’s CAP rates and the Commission does not have authority to negotiate or approve an agreement even though it has jurisdiction over the parties and the subject matter.


From the testimony and the Code above, I conclude that the Complainant has to pay the CAP arrearage and is not entitled to an agreement negotiated or approved by the Commission.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the complaint.


2.
The Complainant has failed to carry her burden of proof.


3.
The Commission does not have authority to negotiate or approve an agreement when a complainant is participating in a utility’s Customer Assistance Program.  66 Pa. C.S. §1405(c).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Edith L. Jimenez against PECO Energy Company at Docket No. C-2010-2167526 is dismissed.
Date:
          July 1, 2011             


____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	The meter was changed on August 24, 2002 (PECO Exhibit 6).


� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	Section 56.202 (relating to record maintenance) of the Commission’s regulations, 52 Pa. Code §56.202, provides:





    A utility shall preserve for a minimum of 4 years written or recorded disputes and complaints, shall keep the records within this Commonwealth at an office located in the territory served by it, and shall make the records available for examination by the Commission or its staff.  Information to be maintained shall include the following:





   (1)  The payment performance of each of its ratepayers.


   (2)  The number of settlement agreements made by the utility company and a synopsis of the terms, conditions and standards upon which agreements were made.


   (3)  The number of service terminations and reconnections.


   (4)  Communications to or from individual ratepayers regarding interruptions, discontinuances, terminations and reconnections of service, including name and address of the ratepayer, the date and character of the dispute or complaint and the adjustment or disposal made of the matter.
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