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HISTORY OF THE PROCEEDING



On January 9, 2009, Ali Hossain (“Hossain” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on his bill; that the tenant on the second floor, Apt 2F, is responsible for the utility bills; that the Complainant went to the Respondent’s office several times to report that the tenant was using his name; and that he told the Respondent to turn the gas off.  The Complainant requested that the Respondent take his name off of the account.



On January 30, 2009, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there were incorrect charges on the Complainant’s bill.  The Respondent denied that it improperly transferred a tenant’s account to the Complainant.  On March 25, 2006, the Respondent visited the first floor to inspect the gas meter.  After the Respondent found that the meter for the first floor was set at a one foot drive, a make up bill in the amount of $6,286.86 was generated.  The bill was reduced to $1,172.44 after the Complainant disputed the bill.  The Bureau of Consumer Services decision, dated February 13, 2007, required the Complainant to pay the make up bill beginning in March 2007.  The Respondent further avers that in April 2007, the Respondent went to the service address to investigate a zero usage reading.  The gas was off and, at the Complainant’s request, the Respondent placed locks on the gas meter.  The Respondent transferred the gas service on the second floor into the Complainant’s name for a potential foreign load connected to the second floor gas meter.  The foreign load was verified on June 14, 2007.  On June 22, 2007, the Complainant informed the Respondent that the corrections were complete.  On July 11, 2007, the Respondent verified that the corrections were made and finalized the account.  The Bureau of Consumer Services decision dated December 16, 2008, found that the Complainant is responsible for the entire balance.  
On April 20, 2009, a hearing was held before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Ali Hossain, testified in support of the complaint and sponsored two exhibits:  Complainant’s Exhibit 1 – PA Residential Lease; and Complainant’s Exhibit 2 – Letter from the Law Office of Ejax A. Sabir, Esquire.  Laureto Farinas, Esquire, represented the Respondent, the Philadelphia Gas Works (PGW), and presented as a witness Anne Marie Cromley, a PGW Senior Customer Review Unit Officer who sponsored six exhibits:  PGW Exhibit 1 – Utility Service Agreement; PGW Exhibit 2, Contract for Premises; PGW Exhibit 3 – Customer Contact Report; PGW Exhibit 4 – Contacts for Account; PGW Exhibit 5 – Utility Service Agreement, 9/1/05; and PGW Exhibit 6 – Bureau of Consumer Services Decision dated December 16, 2008. 



Since, at the time of the hearing, the Commission policy was based on Afshari v. PPL Electric Utilities Corporation, Docket No. C‑20055547 (Order entered April 9, 2008), the presiding officer stated that the property owner could contest the assignment of the full past due balance and that the tenant needed to be joined as an indispensable party (Tr. 53, 60).  It was mentioned that the customer of record, Alpha Jalloh, is the son of Lamouran Diallo, the person who signed the lease (Tr. 55).  We discussed trying to locate the tenant’s son and having an additional hearing since the undersigned did not have enough information to determine how much gas was used by the Complainant versus what was used by the tenant (Tr. 63). 


Subsequently, the Commission’s policy was changed by Ace Check Cashing Inc. v. Philadelphia Gas Works, C-2008-2056428 (Order entered May 21, 2010).  Therefore, the tenant does not have to be joined as indispensable party.  Furthermore, an additional hearing is not warranted to determine how much gas was used by the landlord.  
The record consists of a 64-page transcript of the hearing and eight exhibits. 

FINDINGS OF FACT
1. The Complainant is Ali Hossain, 15 South 60th Street, Philadelphia, PA 19139 (Tr. 7).
2. The Respondent in the proceeding is the Philadelphia Gas Works. 

3. The complaint concerns gas service at 15 South 60th Street, Philadelphia, PA 19139 (Tr. 6-7).
4. The property has a second floor apartment which is designated as Apt 2F (Tr. 6-7; PGW Ex. 1).
5. Before the Complainant purchased the 60th Street property, Lamouran Diallo, was a tenant in Apt 2F (Tr. 7-8).
6. The Complainant acquired the two story property on September 16, 2005 (Tr. 8-9).
7. On September 16, 2005, the Complainant and Anwara Begum, lessors, entered into a month to month lease with Lamouran Diallo, lessee (Tr. 16, 18; C. Ex.1). 

8. The Complainant operates a family store on the first floor of the service address (Tr. 9).
9. There are two gas meters at the property, one for the first floor and one for the second floor (Tr. 9).
10. From September 19, 2005, through December 8, 2006, there was a non-designated account in the Complainant’s name.  On July 16, 2007, the account balance was $830.19 (Tr. 46; PGW Ex. 5).  
11. Non-designated accounts serve common areas and/or multiple floors (Tr. 48; PGW Ex. 5).
12. The Respondent’s records identify the customer of record for Apt 2F as Alpha Jallo.  Jallo is a phonetic spelling for Diallo.  Mr. Jallo, who is the son of Lamouran Diallo, also lived in Apt 2F (Tr. 54; PGW Ex. 2). 

13. Prior to April 2007, at the request of the Complainant, the Respondent shut off the gas service to the first floor meter (Tr. 9, 10, 44, 45; PGW Ex. 1). 

14. On April 13, 2007, the Complainant informed the Respondent that he had made changes so that the tenant would be responsible for the heat (Tr. 42; PGW Exs. 2, 4). 
15. After receiving information from the Complainant, the Respondent discovered the foreign load at the service address in April 2007.  The Respondent prorated the bill for Apt 2F back to November 7, 2006, based on information it obtained (Tr. 32 42; PGW Ex. 2, 3).  
16. On April 13, 2007, based on the foreign load determination, the Respondent transferred the bill for Apt 2F, in the amount of $2,007.46, to the Complainant.  The bill was for service starting on November 7, 2006 (Tr. 14, 42, 43; PGW Ex. 1, 2) 
17. After the bill for Apt 2F was transferred to the Complainant in April 2007, the Respondent charged the bills for Apt 2F dated April 11, 2007, May 10, 2007, June 11, 2007 and July 11, 2007 to the Complainant (Tr. 40; PGW Ex. 1). 
18. The sink in the basement was used by the Complainant and was accessible only from the first floor (Tr. 9). 
19. On June 14, 2007, a representative of the Respondent visited the premises and informed the Complainant that there was foreign load because the hot water for the sink in the basement was connected to the second floor gas meter (Tr. 9, 15; PGW Ex. 4). 
20. The Complainant hired a plumber who disconnected the hot water in the sink from the second floor meter immediately (Tr. 11, 15).
21. On June 15, 2007, an employee of the Respondent visited the premises and verified that the sink was disconnected and that there was no foreign load. (Tr. 15, 32, 40, 44, 45; PGW Exs. 1, 4).
22. After the Respondent obtained a meter reading on July 11, 2007, the account was finalized in the owner’s name and placed back in the tenant’s name (Tr. 32, 43, PGW Ex. 2).
23. The charges for gas usage in Apt 2F, at account number 7115703503, between November 7, 2006, and July 11, 2007, were not transferred back to the tenant because the bill consists of charges for the foreign load.  The total bill was $2,293.22 (Tr. 32, 33, 38, 39; PGW Exs. 1, 3). 

24. On January 20, 2008, the Complainant’s attorney, Ejax A. Sabir, Esquire, sent a letter to Mr. Diallo notifying him that he had 30 days to vacate the premises.  The tenant was advised to leave the keys and a forwarding address (Tr. 13; 19; C. Ex. 2).

25. Mr. Diallo vacated Apt 2F in February 2008 (Tr. 13, 20).
26. Mr. Diallo moved without telling the Complainant that he was leaving (Tr. 20).
27. On December 16, 2008, the Bureau of Consumer Services dismissed the Complainant’s informal complaint regarding the foreign load charges (Tr. 49; PGW Ex. 6). 
28. At the time of the hearing, the Complainant’s sister and her husband were the tenants on the second floor.  They had service in their name and they paid all of the utility charges, including PGW (Tr. 16). 
29. A PGW Utility Services Agreement in the name of the Complainant, for account number 4304750051, stated that for the period from September 19, 2005 to December 9, 2006, the amount due was $830.19.  (Tr. 45, 46; PGW Ex. 5).  
30. At the time of the hearing, the total PGW balance for the two accounts in the name of the Complainant (7115703503 and 43047750051) was $3,123.41 (Tr. 47, 50; PGW Exs. 1, 5).  
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



To determine whether the Respondent was correct when it transferred the Apt 2F account to the Complainant, a review of Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1, and the Commission’s regulations at 52 Pa Code § 1521 is necessary.  Those sections read as follows:

§ 1529.1.  Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

52 Pa Code § 1521. Definitions

   The following words and phrases when used in this subchapter shall have the meanings given to them in this section unless the context clearly indicates otherwise:

   "LANDLORD RATEPAYER." One or more individuals or an organization listed on a gas, electric, steam, sewage or water utility's records as the party responsible for payment of the gas, electric, steam, sewage or water service provided to one or more residential units of a residential building or mobile home park of which building or mobile home park the party is not the sole occupant. In the event the landlord ratepayer is not the party to a lease between the landlord ratepayer and the tenant, the term also includes the individual or organization to whom the tenant makes rental payments pursuant to a rental arrangement.


   "RESIDENTIAL BUILDING." A building containing one or more dwelling units occupied by one or more tenants. The term does not include nursing homes, hotels and motels or any dwelling of which the landlord ratepayer is the only resident.
   "TENANT." Any person or group of persons who are contractually obligated to make rental payments to the landlord ratepayer pursuant to a rental arrangement, including, but not limited to, an oral or written lease with the landlord ratepayer for a dwelling unit in a residential building or mobile home park which is provided gas, electric, steam, sewer or water as an included service under the rental agreement and who are not the ratepayers of the utility which supplied the gas, electric, steam, sewer or water service.

Where a foreign load is present, a unit is not individually metered for purposes of Section 1529.1.  A “foreign load” exists when a tenant is being billed for utility service that is not solely related to utility services to the tenant.  Mary M. Sobota v. Equitable Gas Company, Docket No. C-00981661, 1999 Pa. PUC LEXIS 67 (October 18, 1999), Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).  This can occur when a tenant provides service to another dwelling unit or for use in a non-designated area, such as for furnaces, hallways, outdoor lighting, etc.   


A dwelling is a “house, apartment, mobile home or single meter multiunit structure being supplied with residential service.” 52 Pa. Code Section 56.2.  Residential service is “[u]tility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to a residential dwelling attached thereto.”  Id.  Therefore, the Complainant is a landlord/owner for purposes of § 1529.1.
Section 1529.1 requires that utilities place utility accounts in the name of the property owner when the premises are not individually metered.  Franchowiak v. PPL Electric Utilities Corporation, C-20054687 (Order entered July 3, 2006), Del Vecchio v. PPL Electric Utilities Corporation, Z-01464793 (Order entered September 13, 2006).

The Complainant objected to the tenant’s entire bill being transferred to his account (Tr. 22).  He agreed to pay for the hot water that he used when the sink was attached to the second floor meter (Tr. 22).  Throughout the hearing, Complainant stated that he should be responsible only for the amounts related to his use of hot water at the sink and that the tenant should be responsible for all other Apt. 2F charges.  (Tr. 7-9, 22, 28).  The Complainant testified that he had the sink disconnected from the second floor meter the day after he was informed about the foreign load (Tr. 24).  He said that the Respondent’s personnel came to check the next week (Tr. 24, 25). 


The Complainant denied using gas on the first floor (Tr. 29).  He said that he worked on the first floor from 9:30 a.m. to 6:00 p.m. Monday through Saturday (Tr. 28).  
The Complainant testified that he was responsible for the first floor meter and that the tenant was responsible for the second floor meter (Tr. 25).  He thought that the hot water for the sink was attached to the first floor meter (Tr. 28).  After he had the problem fixed, he wanted the Respondent to transfer the bills for gas consumed before the foreign load was discovered back to the tenant (Tr. 27).



Ann Marie Cromley, a senior customer review officer for the Respondent, testified that when the tenant is being charged for usage that is not their usage, foreign load exists (Tr. 49).  When foreign load is found, the Respondent alerts the tenant and owner of the property and transfers the entire amount of the tenant’s balance to the owner of the property in accordance with the applicable law and the Respondent’s policy (Tr. 49-50).  Ms. Cromley referred to the Bureau of Consumer Services’ decision, dated December 16, 2008, which found that the property owner was liable for the balance (PGW Ex. 6).  In addition, Bureau of Consumer Services stated that the Respondent acted properly in transferring the balance from the tenant’s account to the landlord’s account once foreign load was discovered (PGW Ex. 6).

In Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) the Commission changed the policy for foreign load cases set forth in Afshari.  The Commission concluded that Afshari contradicted a plain reading of 66 Pa. C.S. § 1529.1 and was inconsistent with long-standing Commission precedent that holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  The account is returned to the tenant after the foreign load is corrected but any arrearage stays with the landlord/owner even though the amount might exceed the portion of the arrearage attributable to the foreign load.  Thus, the dispute regarding who is responsible for the charges for past utility services is between the landlord and the tenant.  Since the dispute does not concern the utility or the utility’s service, its resolution does not require the Commission’s regulatory expertise.


In this case, Apt 2F was not considered to be individually metered.  Consequently, to comply with the law and Commission decisions, the Respondent transferred the balance from Mr. Jallo’s account to the landlord’s account.  To prevail, the Complainant would have to establish that there was no foreign load or that he was not the landlord/owner. It is undisputed that the tenant’s hot water heater on the second floor heated the water in the sink in the basement. (Tr. 9).  Therefore, whether the sink is considered part of the first floor or a non-designated area, it constitutes foreign load.  


The Complainant failed to prove by a preponderance of the evidence that foreign load did not exist or that the Respondent incorrectly applied section 1529.1 and the Santos v. Metropolitan Edison and Ace Check Cashing decisions.  The Respondent’s actions were in accordance with the law.  Thus, the Complainant is responsible for paying the outstanding balance within sixty days of the Commission’s final order in this matter. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 


2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1, requires that bills for leased residential premises which are not individually metered be placed in the name of the property owner.  Franchowiak v PPL Electric Utilities Corporation, C-20054687 (Order entered July 3, 2006); Del Vecchio v PPL Electric Utilities Corporation, Z-01464793 (Order entered September 13, 2006); and Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).


4.
“Foreign load" was present and, therefore, the dwelling unit was not "individually metered" as that term is used in 66 Pa. C.S. § 1529.1.  David P. Boyce v. Duquesne Light Company, Docket Number Z-00223698 (Order entered September 1, 1994); Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757 (Order entered August 7, 1997). 


5.
"Foreign load" existed where second floor apartment had a meter and services to the basement sink were being billed through that meter. Boyce at 4-5.




6.
When foreign load is found, the property owner will pay any arrearages as well as future bills for service to the tenant’s premises until the foreign load is removed. Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).
ORDER


THEREFORE,



IT IS ORDERED:


1.
That the complaint filed by Ali Hossain against the Philadelphia Gas Works at Docket F-2009-2084053 is dismissed in its entirety.



2.
That the Complainant is responsible for paying the Respondent the outstanding balance within sixty days of the Commission’s final order in this matter. 



3.
That the record in this case is marked closed.

Date:
December 20, 2011


___________________________________







Cynthia Williams Fordham







Administrative Law Judge
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