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HISTORY OF THE PROCEEDING
On December 13, 2010, Pamela Derry Tift (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) at Docket No. F-2010-2214982 (“First Tift Complaint”).  The complaint was a timely appeal of a decision rendered by the Commission’s Bureau of Consumer Services (“BCS”) on an informal complaint at BCS Case No. 2737674.  Complainant alleges that Duquesne Light disconnected electric utility service to 10 Mineola Avenue Pittsburgh, Pennsylvania without providing 72-hour notice.  She further alleges that the worker who disconnected service was rude, refused to listen to her when she informed him she was on the telephone paying her electric bill and illegally tape recorded her.  On December 27, 2010, Duquesne Light filed a Motion for Continuance, and by Secretarial letter dated December 28, 2010, was granted an extension of time to answer the complaint.  On January 10, 2011, Duquesne Light filed a timely answer to the complaint denying the material averments contained therein.  Duquesne Light requested that the complaint be dismissed. 
On April 14, 2011, Complainant filed a second complaint against Duquesne Light at Docket No. F-2011-2238028 (“Second Tift Complaint”).  The Second Tift Complaint was a timely appeal of a decision rendered by the Commission’s Bureau of Consumer Services (“BCS”) on an informal complaint at BCS Case No. 2789065.  In this second complaint, Complainant alleges that she was improperly charged for electric utility service provided to her previous address, 2160 Straubs Lane.  She alleges that Duquesne Light turned off electric utility service provided to 2160 Straubs Lane at the pole after a house fire and then restored electric utility service to the property in her name without her knowledge.  Complainant claims she should not be held responsible for electric service provided to 2160 Straubs Lane after the fire occurred.  On May 17, 2011, Duquesne Light filed an answer to the Second Tift Complaint denying the material averments of the complaint and asserting that Complainant was accurately and correctly billed for electric utility service provided to 2160 Straubs Lane.  Duquesne Light requested that the Second Tift Complaint be dismissed. 
On July 27, 2011, Jennifer L. Allison, Esquire, entered her appearance on behalf of Duquesne Light.  Also on July 27, 2011, an Initial Telephonic Hearing Notice was sent to Complainant and Duquesne Light (“the parties”) scheduling an initial hearing on the Second Tift Complaint for Tuesday, September 13, 2011.  On July 28, 2011, the undersigned Administrative Law Judge (“ALJ”) accepted the assignment of the Second Tift Complaint (Docket No. F-2011-2238028).  The First Tift Complaint had not yet been assigned to anyone.
On August 2, 2011, counsel for Duquesne Light filed a Motion to Consolidate the Second Tift Complaint (Docket No. F-2011-2238028) with the First Tift Complaint (Docket No. F-2010-2214982).  Complainant did not file a response to this Motion.  The undersigned ALJ requested assignment of the First Tift Complaint.  After receiving the requested assignment, the undersigned ALJ directed the Office of Administrative Law Judge Scheduler to issue a Corrected Hearing Notice listing both Docket No. F-2011-2238028 and Docket No. F-2010-2214982 in the caption for the scheduled initial telephonic hearing on September 13, 2011.  A Corrected Telephone Hearing Notice was sent to the parties on September 2, 2011.  Also on September 2, 2011, a Prehearing Order was issued listing both complaints in the case caption.  
The initial telephonic hearing was held as scheduled.  At the outset of the hearing, the undersigned ALJ asked Complainant if she objected to the Motion to Consolidate her two complaint proceedings.  She did not object and the two complaint proceedings were consolidated for hearing. 

Complainant appeared pro se and testified on her own behalf.  She also presented the testimony of one witness, her husband, Danilou Tift.  Duquesne Light was represented by Jennifer L. Allison, Esquire.  Duquesne Light presented the testimony of three witnesses, Marie Tamilia, Charlene Premru and Thomas Howell.  Duquesne Light offered Exhibits 1 through and including 9 at the hearing.  Exhibits 1 through 8 were admitted.  Exhibit 9 was not admitted at the hearing because it was not provided to Complainant in advance of the hearing as directed by the Prehearing Order.  The undersigned ALJ directed Duquesne Light to serve the proposed Exhibit 9 on Complainant after the hearing and advised Complainant that she may object to the admission of Exhibit 9 in writing on or before Friday, September 23, 2011.  Complainant did not object to the admission of Exhibit 9.  An Interim Order Consolidating Cases, Admitting Hearing Exhibit 9, and Closing the Hearing Record was issued.
  The record consists of the testimony of four witnesses and the Complainant, Duquesne Light’s nine exhibits and a 119-page hearing transcript.  These consolidated cases are ripe for disposition.                  

FINDINGS OF FACT

The Straubs Lane Property
1.
Complainant, Pamela Derry Tift, resides at 10 Mineola Avenue, Pittsburgh, Pennsylvania (“the Mineola Avenue property”) and currently receives electric utility service provided by Duquesne Light at that address (Tr. 14, 53).      

2.
Complainant resided at 2160 Straubs Lane, Pittsburgh, Pennsylvania (“the Straubs Lane property”) and received electric utility service from Duquesne Light at that address prior to living and receiving electric service at 10 Minneola Avenue (Tr. 16, 17, 19).         
3.
On April 17, 2007, Complainant requested electric service at the Mineola Avenue property and she was advised by a Duquesne Light customer service representative that she had an active electric service account in her name at the Straubs Lane property.  The customer service representative verified that Complainant wanted the concurrent electric service account at the Straubs Lane property to remain active when the Mineola Avenue electric service account was established (Tr. 43-44; Exhibit 1).        
4.
A tenant moved into the Straubs Lane property in May 2007 after Complainant moved out.  Complainant’s husband made arrangements with the tenant some time thereafter for the tenant to pay for the electric utility service provided to the property, but the account for service remained in Complainant’s name (Tr. 17, 20, 43-44; Exhibit 1).    
5.
The Straubs Lane property was owned by Complainant’s father (Tr. 37).    
6.
On November 3, 2007, there was a fire at the Straubs Lane property (Tr. 15, 71; Exhibit 2).   

7.
On November 3, 2007, Complainant witnessed a Duquesne Light employee turning off electric utility service to the Straubs Lane property at the pole after the fire.  The employee told Complainant that service was turned off (Tr. 22).    
8.
Complainant did not contact Duquesne Light to cancel electric service to the Straubs Lane property after witnessing the Duquesne Light employee turning off electricity to the property at the pole (Tr. 22, 31-32).  

9.
Complainant was aware that a contractor, TDG, Inc., was hired after the fire on November 3, 2007, to perform fire and water cleaning and restoration at the Straubs Lane property.  She assumed the insurance company hired TDG, Inc. (Tr. 36-37).     

10.
In order to restore electric service that has been turned off due to a fire, Duquesne Light requires the customer or ratepayer to obtain a wiring approval from an electrical inspection agency authorized to do electrical inspections (Tr. 63).        
11.
The Straubs Lane property is located in Pittsburgh.  In Pittsburgh, the electrical inspection required before service can be restored must be performed by the City of Pittsburgh Electrical Inspection Agency and, in order to have a city electrical inspector perform an inspection, an electrician who is registered with the city must first obtain a work request number from Duquesne Light and file a permit with the City of Pittsburgh Electrical Inspection Agency (Tr. 63).     

12.
After Duquesne Light receives wiring approval it checks to see if other, unidentified requirements are met before restoring electric service (Tr. 64).  
13.
Duquesne Light does not require a customer to contact Duquesne Light directly before service is restored (Tr. 65).  
14.
Duquesne Light permits an electrician to contact Duquesne Light to request restoration of electric service following a fire (Tr. 63, 65).  

15.
Complainant did not contact Duquesne Light or authorize an electrician to contact Duquesne Light on her behalf to request that electric service be restored to the Straubs Lane property in her name following the fire on November 3, 2007 (Tr. 19-22). 

16.
 On November 6, 2007, Joe Koeppl of Canova Electric contacted Duquesne Light for a work order request number to provide to the City of Pittsburgh Electrical Inspection Agency regarding restoration of service to the Straubs Lane property (Tr. 67-68; Exhibit 9).   

17.
On November 14, 2007, Gene Meaner of the City of Pittsburgh Electrical Inspection Agency provided a verbal wiring approval for the Straubs Lane property to Duquesne Light (Tr. 71; Exhibit 9).   

18.
On November 15, 2007, Duquesne Light restored electric service to the Straubs Lane property in Complainant’s name (Tr. 71; Exhibit 9).  

19.
Duquesne Light did not inform Complainant that restoration of electric service to the Straubs Lane property was requested by Joe Koeppl or that service was restored to the Straubs Lane property (Tr. 67-71; Exhibit 9).

20.
Monthly bills for electric service provided to the Straubs Lane property were mailed by Duquesne Light to Complainant at the Straubs Lane property address prior to the fire on November 3, 2007 and after service was restored on November 15, 2007.  Complainant did not provide an alternate billing address to Duquesne Light after she moved out and established service at the Mineola Avenue property (Tr. 33). 
21.
Complainant’s account for electric service provided to the Straubs Lane property was closed on March 20, 2008 (Tr. 45-47; Exhibit 4).   
22.
The final unpaid balance for Complainant’s Straub Lane property account was $349.87 (Tr. 50).

23.
The final unpaid balance for Complainant’s Straub Lane property account was transferred to Complainant’s Mineola Avenue property account on January 5, 2011.  This unpaid balance was subsequently transferred back to Complainant’s Straubs Lane property account on March 2, 2011 (Tr. 50).
24.
Complainant claims she is not responsible for electric service provided to the Straub Lane property from November 15, 2007 through March 20, 2008 (Tr. 19, 45-47).  

25.
The Straubs Lane property was conveyed on January 18, 2008 (Tr. 17-18).           

The Mineola Avenue Termination Dispute
                         26.
On August 24, 2010, Duquesne Light sent Complainant a 10-day termination notice advising her that electric service to the Mineola Avenue property was to be terminated (Tr. 52).

                         27.
Duquesne Light attempted to notify Complainant that electric service to the Mineola Avenue property was going to be terminated by telephone on August 31, 2010 at 9:15 a.m. and again on September 1, 2010 at 6:02 p.m. (Tr. 52).
                         28.
On September 7, 2010, Complainant contacted Duquesne Light about the pending termination and was advised that she would be required to pay $390.00 to stop the termination process (Tr. 52; Exhibit 6).
                         29.
Complainant did not make a payment when she called Duquesne Light on September 7, 2010 (Tr. 52).

                         30.
On September 8, 2010, Duquesne Light terminated Complainant’s electric utility service at the Mineola Avenue property (Tr. 53).
                         31.
Field Specialist B, Thomas Howell, an employee of Duquesne Light, physically terminated the electric service at the Mineola Avenue property (Tr. 87-90).  
                         32.
Mr. Howell testified that Duquesne Light’s policy is to shut off the electricity, knock on the door and give them a service order stating that service has been shut off  with all the telephone numbers, the amount, the credit department account numbers and everything needed to get in touch with someone (Tr. 87).

                         33.
On September 8, 2010, Mr. Howell walked up to the side of Complainant’s residence (the Mineola Avenue property), “started removing the seal and opening up the box and started removing the meter to put the boots on to lock the service backup and put a seal on it” (Tr. 90).

                        34.
While Mr. Howell was removing the meter from the wall, Complainant came outside and asked him what he was doing.  Mr. Howell handed Complainant the shut off notice and informed her that he was shutting off electric service for non-payment (Tr. 91, 103).

                        35.
Complainant told Mr. Howell that she was on the telephone with Duquesne Light (Tr. 91).

                        36.
Complainant asked Mr. Howell if he could take a payment and Mr. Howell informed her that he was not permitted to take a payment in the field (Tr. 91, 108).

                        37.
Mr. Howell finished shutting off service, resealing the meter and installing the lock.  He told Complainant to look at the notice and call (Tr. 91-92).

                        38.
 Complainant followed Mr. Howell back to his vehicle.  She became verbally abusive and was using foul language (Tr. 92).  
                        39.
When Complainant began verbally abusing Mr. Howell and using foul language he said, “we are done talking.  You are going to have to deal with them now.” (Tr. 92).  

                        40.
In an effort to get out of the situation, Mr. Howell pulled his cell phone out of his pocket and said “the conversation has been recorded, so it’s not going to do any good to make accusations about me in the field” (Tr. 92).  

                        41.
Mr. Howell did not record his conversation with Complainant on September 8, 2010.  He merely said he did (Tr. 93).  

                         42.
After leaving Complainant’s residence, Mr. Howell drove away and parked on a side road to enter information into his computer (Tr. 95).
                          43.
Mr. Howell received a telephone call from his supervisor approximately 45 minutes after he left Complainant’s residence on September 8, 2010 and was informed that Complainant had called in and said that he had ripped the siding off her house and wires out of the house, and left the place in a shambles (Tr. 95, 100).

                          44.
After speaking with his supervisor, Mr. Howell returned to the Mineola Avenue property that same day, September 8, 2010, and took a picture of the meter attached to the house with his cell phone (Tr. 96; Exhibit 8).

                          45.
Mr. Howell did not see or speak with Complainant’s husband on September 8, 2010 (Tr. 100, 102).

                          46.
Complainant made a payment on September 8, 2010 after service was terminated by Mr. Howell.  The amount of $350.00 was credited to her account for the Mineola Avenue property on September 10, 2010 (Tr. 53, 91; Exhibit 5).

                          47.
On September 9, 2010, Mr. Howell returned to the Mineola Avenue property and restored electric service (Tr. 53, 102).

                          48.
On September 9, 2010, Mr. Howell spoke with Complainant’s husband, Danilou Tift, while he was reconnecting service at the Mineola Avenue property (Tr. 102).  
DISCUSSION
The Straubs Lane Property
Complainant claims she is not responsible for electric service provided to 2160 Straubs Lane, Pittsburgh, Pennsylvania, from November 15, 2007 through March 20, 2008.  Tr. 19, 45-47.  Complainant previously resided at that address and received electric utility service from Duquesne Light there.  Complainant moved out of the Straubs Lane property in April or May of 2007 and moved into her current residence located at 10 Mineola Avenue, Pittsburgh, Pennsylvania.  When she moved out and called Duquesne Light to establish electric service at the Mineola Avenue property, Duquesne Light informed Complainant that she still had an active account for electric service in her name at the Straubs Lane property.  After being informed of this, Complainant did not cancel service to the Straubs Lane property.  That account remained active in her name and bills for concurrent service continued to be sent to her at the Straubs Lane property.  Complainant’s husband made arrangements with the tenant at the Straubs Lane property for the tenant to pay the electric bills.  

On November 3, 2010 a fire occurred at the Straubs Lane property.  That same day, Duquesne Light shut off electricity to the property at the pole.  Complainant witnessed a Duquesne Light employee shutting off the electricity and was told by the Duquesne Light employee that electricity was, in fact, shut off. 
On November 6, 2007, Joe Koeppl of Canova Electric contacted Duquesne Light for a work order request number to provide to the City of Pittsburgh Electrical Inspection Agency regarding restoration of service to the Straubs Lane property.
  On November 14, 2007, Gene Meaner of the City of Pittsburgh Electrical Inspection Agency provided a verbal wiring approval for the Straubs Lane property to Duquesne Light.  On November 15, 2007, Duquesne Light restored electric service to the Straubs Lane property in Complainant’s name.  Electric service remained in Complainant’s name from November 15, 2007 through March 20, 2008.  The Straubs Lane property was conveyed to another gentleman on January 18, 2008.  Tr. 17-18.           
            As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility, Duquesne Light, is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990); Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 


Both Complainant and Duquesne Light (“the parties”) agree that Complainant had an active account for electric utility service provided to the Straubs Lane property prior to the fire on November 3, 2007.  The parties do not dispute the fact that electric utility service to the Straubs Lane property was shut off on November 3, 2007 and restored on November 15, 2007 in Complainant’s name as ratepayer.  

           Complainant contends that she witnessed termination of service following the fire on November 3, 2007 and that she did not request or authorize the restoration of service to the property by Duquesne Light.  She claims she did not authorize anyone to request restoration of service on her behalf or have knowledge that service had been restored in her name on November 15, 2007.


Duquesne Light argues that Complainant is responsible for electric service provided to the Straubs Lane property between November 15, 2007 and March 20, 2008 because she did not request termination of service after electric service to the property was shut off at the pole on November 3, 2007.


The undersigned concludes that Complainant has met her burden of proving that she is not responsible for payment of the bills for electric service provided to the Straubs Lane property by Duquesne Light between November 15, 2007 and March 20, 2008.  She testified credibly that she did not request restoration of service, that she did not authorize anyone to request service on her behalf and that she had no knowledge that service was restored in her name on November 15, 2007.


Complainant did not live at the Straubs Lane property when the fire occurred or thereafter.  No evidence was presented that she received any benefit from the provision of service.  Complainant tesitified credibly that her father was the primary owner of the Straubs Lane property.  


Duquesne Light restored electric service to the Straubs Lane property in Complainant’s name after an electrician requested restoration of service and wiring approval was received from the City of Pittsburgh Electrical Inspection Agency.  Bills for service continued to go to the property address after the fire but Complainant was not aware of the fact that service was restored.  
           Based upon these unique facts, Complainant simply cannot be held responsible for the disputed service to the Straubs Lane property.  Duquesne Light should have done more before restoring service here.  Duquesne Light knew that Complainant was receiving concurrent service at the Mineola Avenue property prior to the fire and that service to the Straubs Lane property was shut off at the pole on November 3, 2007.  Duquesne Light should have, at the very least, obtained a verbal authorization from the Complainant before restoring service in her name for the concurrent service at the Straubs Lane property.  What if the facts of this case were slightly altered and the account for electric service provided to the Straubs Lane property was in the name of a tenant prior to the fire?  What if the tenant were forced to move out on November 3, 2007 because of the fire and obtain another rental where electric service was included in the rent?  Under such circumstances would Duquesne Light have restored service in the tenant’s name at his previous address without his authorization, based solely on a request from an electrician?  Complainant did not live at the Straubs Lane property between November 15, 2007 and March 20, 2008.  No evidence was presented by Duquesne Light that she authorized the restoration of service in her name or owned the property.  Duquesne Light cannot claim that she is responsible for the service provided simply because she did not call to cancel the account after service was shut off at the pole.  


Accordingly, the complaint filed at Docket No. F-2011-2238028, the Second Tift Complaint, is sustained.    

The Mineola Avenue Termination Dispute

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence that Respondent has in some manner violated the provisions of the Public Utility Code (“the Code”), this Commission’s regulations or some other law or order that this Commission has authority to enforce.  66 Pa. C.S. §332(a).

The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa. C.S. §3301.   
 


In the First Tift Complaint, Docket No. F-2010-2214982, Complainant alleges that Duquesne Light disconnected electric service to the Mineola Avenue property without providing 72-hour notice, and that the employee who disconnected service was overly rude and illegally tape recorded her.  The issues presented by this complaint are whether proper notice of termination was provided and whether Duquesne Light failed to provide reasonable service to Complainant on September 8, 2010 when electric service was disconnected.   


Section 1406 of the Responsible Utility Customer Protection Law, 66 Pa. C.S. §1401 et seq., entitled, “Termination of utility service,” provides as follows with respect to the notice required to terminate service:

(1) Prior to terminating service under subsection (a), a public utility: 

(i) Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days. 

(ii) Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination. Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day. 

(iii) During the months of December through March, unless personal contact has been made with the customer or responsible adult by personally visiting the customer’s residence, the public utility shall, within 48 hours of the scheduled date of termination, post a notice of the proposed termination at the service location. 

(iv) After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated. Termination of service shall not be delayed for failure to make personal contact. 

(2) The public utility shall not be required by the commission to take any additional actions prior to termination. 


66 Pa. C.S. §1406(b).


Section 1406(b)(1)(i) above requires a utility to provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.  Duquesne Light issued a written termination notice to Complainant in the instant case on August 24, 2010.  Tr. 52.  Service was terminated on September 8, 2010, more than 10 days after the notice was sent but within 60 days of the issuance of the notice.    


Section 1406(b)(1)(ii) above provides that a utility shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination.  Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.  Pursuant to Section 1406(b)(ii), Duquesne Light attempted to contact Complainant to provide notice of termination by telephone on August 31, 2010, at 9:15 a.m. and a second time on September 1, 2010, at 6:02 p.m.  Tr. 52.  Both telephone calls were placed at least three days prior to the termination and were made on separate days and at different times as required.  


Section 1406(b)(1)(iii) above does not apply to the termination here because the termination here did not occur between December and March.  


Section 1406(b)(1)(iv) above provides that after complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated.  “Termination of service shall not be delayed for failure to make personal contact.”  66 Pa. C.S. §1406(b)(iv).  The logical interpretation of this section is that the utility is to attempt personal contact when the utility personnel arrive at the residence to terminate service, before the actual termination occurs.  An interpretation of Section 1406(b)(iv) that would permit a utility to terminate service and then attempt personal contact would render the second sentence of Section 1406(b)(1)(iv) unnecessary and superfluous.
     


Mr. Howell testified that Duquesne Light’s policy is to shut off the electricity, knock on the door and give them a service order stating that service has been shut off with all the telephone numbers, the amount, the credit department account numbers and everything needed to get in touch with someone.  Tr. 87.  On September 8, 2010, Mr. Howell walked up to the side of Complainant’s residence, “started removing the seal and opening up the box and started removing the meter to put the boots on to lock the service backup and put a seal on it.”  Tr. 90.  While Mr. Howell was removing the meter from the wall, Complainant came outside and asked him what he was doing.  Mr. Howell handed Complainant the shut off notice and informed her that he was shutting off electric service for non-payment.  Tr. 91, 103.  


This policy, if it is in fact Duquesne Light’s termination policy, violates the notice of termination of service requirements, specifically 66 Pa. C.S. §1406(b)(1)(iv).  Consequently, Duquesne Light failed to comply with the notice of termination requirements because Mr. Howell began terminating Complainant’s service without first attempting to contact Complainant or a responsible adult at the Mineola Avenue property.  

An attempt at personal contact on the day of termination should occur before termination.  A personal contact before actual termination may be unpleasant, adversarial, uncomfortable, etc. but the utility personnel may glean important information from the customer or adult occupant.  The need for termination may be gone or perhaps there are safety concerns or unreported medical needs that should be known.  If the customer or an adult occupant is home and the first contact with the utility personnel occurs while the utility personnel are removing the meter and shutting off service, there is a potential for confrontation.  Most people, it is fair to say, take comfort in their homes and would not take kindly to someone walking onto their property unannounced and performing work on their home or property.     

Accordingly, Complainant’s claim that she did not receive proper notification of termination is sustained.  Duquesne Light violated the Public Utility Code, specifically, 66 Pa. C.S. §1406(b)(1)(iv).  


Complainant also claims in the First Tift Complaint that Duquesne Light’s employee, Mr. Howell, was rude when he performed the termination and illegally tape recorded their conversation.  The Public Utility Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered or performed, any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…(Emphasis added).

66 Pa. C.S. §102.  Utility service is not limited to the provision of service and includes “any and all acts” related to that function.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Commw. 1990).  


Mr. Howell testified credibly at the hearing regarding the events that occurred on September 8, 2010.  He admitted that he pulled his cell phone from his pocket after Complainant became verbally abusive and used foul language and said “the conversation has been recorded, so it’s not going to do any good to make accusations about me in the field” Tr. 92.   He did not, however, record the conversation.  The undersigned found Mr. Howell’s testimony that Complainant was asking him if he could take a payment to be credible.  Mr. Howell’s testimony on this point was supported by the testimony of Complainant’s husband.  Tr. 108.  In addition, Mr. Howell testified credibly that Complainant was using foul language and became verbally abusive.  In contrast, Complainant’s testimony regarding her interaction with Mr. Howell on September 8, 2010 was not credible.     

Under the circumstances, the undersigned ALJ finds that Complainant failed to meet her burden of proving that Mr. Howell was rude or tape recorded their conversation when he terminated service on September 8, 2010.  This portion of the First Tift Complaint, Docket No. F-2010-2214982, alleging that Duquesne Light failed to provide reasonable service pursuant to 66 Pa. C.S. §1501 is dismissed for failure to meet the burden of proof.  
Civil Penalties

The undersigned found that Duquesne Light violated the notice of termination provision found at 66 Pa. C.S. §1406(b)(1)(iv).  


            Pursuant to Section 3301 of the Code, 66 Pa. C.S. §3301, the Commission may impose a maximum civil penalty of $1,000 per every violation of the Code, its regulations or its orders.  Nevertheless, certain standards apply when imposing a civil penalty.  Rosi v. Bell Atlantic-Pa., Inc., Docket No. C‑00992409 (Order entered February 10, 2000).  The Rosi factors are generic in nature and apply to all violations of the Public Utility Code, as well as Commission regulations and orders, regardless of utility type.  Pa. P.U.C. v. NCIC Operator Services, Docket No. M‑00001440 (Order entered December 21, 2000).  The factors and standards first articulated by the Commission in Rosi were published as Policy Statements and Guidelines.  See 52 Pa. Code §69.1201.  Section 69.1201 applies to both litigated and settled cases involving the calculation of civil penalties.  Section 69.1201 provides as follows:

(a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title. These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 

 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases. When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest. The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest. The statement may be filed jointly by the parties or separately by each individual party. 

 (c)  The factors and standards that will be considered by the Commission include the following: 

(1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5)  The number of customers affected and the duration of the violation. 

(6)  The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)  Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)  The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

   
(9)  Past Commission decisions in similar situations. 

   
(10)  Other relevant factors.

52 Pa. Code §69.1201.

 
The undersigned finds that the violation here by Duquesne Light was of a serious nature.  Any violation of the notice of termination provisions contained in the Responsible Utility Customer Protection Law (Chapter 14), 66 Pa. C.S. §14019(b), is serious in nature.  Utilities must strictly comply with the notice of termination provisions required prior to termination of residential service.  This includes both actual notice, such as the 10-day written shut off notice required by 66 Pa. C.S. §1406(b)(1)(i), and attempts at notification required by 66 Pa. C.S. §1406(b)(1)(ii) & (iv).  The law is designed to protect responsible utility customers.      



Duquesne Light’s violation was the result of negligence.  It was not an intentional violation.  The violation is a result of Duquesne Light’s misunderstanding regarding the timing of the attempt at notice contained in Section 1406(b)(1)(iv).  Mr. Howell testified that Duquesne Light’s policy is to shut off the electricity, knock on the door and give them a service order stating that service has been shut off with all the telephone numbers, the amount, the credit department account numbers and everything needed to get in touch with someone.  Tr. 87.

Complainant and her household were the only customers affected by Duquesne Light’s violation here.  Because of the nature of this violation, the seriousness of any consequences is not an appropriate factor.  Also, since Duquesne Light did not acknowledge the violation here, there was no evidence of efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future in the record.  The undersigned finds that a civil penalty in the amount of $500.00 will deter future violations of this nature.

This civil penalty is not the end result of a Commission investigation.  The undersigned ALJ is unaware of any similar civil penalty cases involving a violation of 66 Pa. C.S. §1406(b)(1)(iv).  No evidence regarding Duquesne Light’s compliance history is contained in the record.  No additional factors were considered in determining the civil penalty to be imposed here.       

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and issues raised in this consolidated proceeding. 
             2.
Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).



 3.
Complainant proved that Respondent violated the Public Utility Code, specifically 66 Pa. C.S. §1406(b)(1)(iv).      



 4.
Complainant failed to meet her burden of proving that Respondent violated 66 Pa. C.S. §1501 of the Public Utility Code.  

5.
The Commission is authorized to consider and impose civil penalties

against a public utility, person or corporation that violates the Public Utility Code.  66 Pa. C.S. §3301.



6.
Under the circumstances, a civil penalty of $500.00 is warranted.
ORDER

THEREFORE, 

IT IS ORDERED:
1. That the complaint of Pamela Derry Tift against Duquesne Light Company at Docket No. F-2011-2238028 is hereby sustained.
2. That Duquesne Light Company shall credit Pamela Derry Tift’s account 

for electric utility service provided to 2160 Straubs Lane, Account No. 3000398009002, the amount charged for electric utility service provided to the property from November 15, 2007 through March 20, 2008.
3. That the complaint of Pamela Derry Tift against Duquesne Light Company at Docket No. F-2010-2214982 is hereby sustained in part and denied in part.
4. That Respondent Duquesne Light Company shall pay a civil
penalty of five hundred dollars ($500.00) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§3301 & 3315, by sending a certified check or money order within thirty (30) days after entry of the Commission’s Order in this case to:
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265
5. That Respondent Duquesne Light Company shall cease and desist from
further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.
Date:  January 3, 2012

_________________________







Mark A. Hoyer






Administrative Law Judge

� Exhibit 9 was attached to and made a part of the aforementioned Interim Order dated October 15, 2011.   


� In order to restore electric service that has been turned off due to a fire, Duquesne Light requires the customer or ratepayer to obtain a wiring approval from an electrical inspection agency authorized to do electrical inspections.  Duquesne Light permits an electrician to contact Duquesne Light to request restoration of electric service following a fire.  In the city of Pittsburgh, the electrical inspection required before service can be restored must be performed by the City of Pittsburgh Electrical Inspection Agency and, in order to have a city electrical inspector perform an inspection, an electrician who is registered with the city must first obtain a work request number from Duquesne Light and file a permit with the City of Pittsburgh Electrical Inspection Agency.  


� Termination of service shall not be delayed for failure to make personal contact.  66 Pa. C.S. §1406(b)(1)(iv).  
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