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OPINION AND ORDER 



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Orlando Rivera (Complainant) filed on October 31, 2011, to the Initial Decision (I.D.) of Administrative Law Judge 
Ky Van Nguyen (ALJ), issued October 7, 2011.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW) on November 7, 2011.  For the reasons stated below we shall grant in part and deny in part the Exceptions of the Complainant and remand the proceeding to the Office of Administrative Law Judge for further evidentiary hearings. 

History of the Proceeding

On March 9, 2010, the Complainant filed a Formal Complaint with the Commission against PGW alleging that PGW had overbilled him for gas service to his commercial address that was shut off in 2002.  In February 2010, when the Complainant sought to have his gas service reconnected, he was billed a final amount of $13,854.89.  Complaint at 5-6.  The Complainant asked that the Commission investigate PGW’s practice.  Id.

PGW filed its Answer on April 26, 2010, in which it asserted that the Complainant’s service was shut off on March 14, 2002.  Answer at 2.  Additionally, PGW alleged that on September 28, 2006, it discovered a tampered-meter by-pass at the Complainant’s service address and that the Complainant’s bill of $13,854.89 for this unauthorized use between March 14, 2002 and September 28, 2006, was correct.  Id. 

At the hearing held on June 10, 2011, the Complainant was represented by counsel, who presented the testimony of one witness and introduced one exhibit into the record.  PGW was also represented by counsel, who presented the testimony of three witnesses and introduced seven exhibits into the record.  I.D. at 1, 2.  The record closed on July 27, 2011.  Id.

In his Initial Decision the ALJ dismissed the Complaint for failure to carry the burden of proof and also recommended that PGW recalculate the final billing issued to the Complainant.  I.D. at 8-9.  As previously noted, Exceptions were filed by the Complainant on October 31, 2011.  PGW filed Replies to Exceptions on November 7, 2011.  


Discussion

The ALJ made twelve Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code, 
66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that PGW was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Initial Decision the ALJ found that PGW acted reasonably by insisting on making appointments with the Complainant to obtain actual meter readings, by providing the Complainant with the opportunity to report actual meter readings by telephone; and by rebilling the Complainant based upon actual meter readings.  I.D. at 6.

The ALJ found that the Complainant did not rebut the evidence presented by PGW.  According to the ALJ, the Complainant merely asserted that he did not use gas and that he used electricity instead, but did not introduce any corroborating evidence to support his assertions, such as electric bills or something showing that he purchased an electric heater.  The Complainant also did not provide an explanation about two missing red caps on the meter, the dirt behind the meter and the meter Encoder Receiver Transmitter (ERT) head, the smell of the pure gas in the fuel line, and the on position of the valve at the curb.  Tr. 20-21; I.D. at 7

The ALJ also stated that, no matter how honest and strong the Complainant’s assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 
532 A.2d 12 (1987).  Nor does the testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact prove his claims.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  

The Complainant avers in his first two Exceptions that the ALJ erred in finding that the Complainant’s testimony alone is not enough to meet his burden of proof because the ALJ did not consider all evidence produced through both testimony and exhibits to determine whether the Complainant met his burden of proof.  Exc. at 1.  The Complainant is of the opinion that he that he did meet his burden of proof and that the ALJ’s opinion is not supported by the record.  Exc. at 1.

In reply, PGW submits that the Complainant’s first two Exceptions fail to identify any real error in fact or in law within the ALJ’s Initial Decision.  Based upon this failure, PGW contends that the Complaint’s first two Exceptions should be denied.  R.Exc. at 2.

Based upon our review of the record evidence, the Complainant’s first two Exceptions and the Replies thereto, we conclude that the Complainant’s Exceptions have not identified any finding of fact or conclusion of law as being erroneous.  We also find that the Complainant did not provide sufficient record evidence to support a finding that the ALJ did not consider all of the record evidence in making his decision.  Accordingly, we shall deny the Complainant’s first two Exceptions.

In his third Exception, the Complainant asserts there is no record evidence to support that the red caps were properly replaced in March 2002, when a PGW technician removed the red caps on the meter after he replaced batteries in the Complainant’s ERT.  Exc. 1.  The Complainant argues that the ALJ’s decision is not well-reasoned because, if the gas service was shut off at the curb in March 2002, whether or not tampering occurred with the meter after that date, gas would not be able to be introduced into the building unless the curb valve had been re-opened.  Exc. at 1-2.

In Reply, PGW states that the Complainant did not refute the meter tampering evidence or evidence that PGW terminated the Complainant’s service at the curb in March 2002.  PGW also states that the Complainant has not shown by a preponderance of the evidence that PGW is responsible or accountable for tampering with the meter or reopening the Complainant’s service line at the curb.  R.Exc. at 3.  

We agree with the ALJ’s finding that the Complainant did not introduce any corroborating evidence to support his assertions, such as electric bills or something showing the purchase of an electric heater.  The Complainant also did not attempt to explain why the two red caps were missing from the meter, the dirt behind the meter and the ERT head, the smell of the pure gas in the fuel line, and why or how the valve at the curb was open.  I.D. at 7.  Accordingly, based upon the above discussion and the lack of evidence to refute the allegation of meter tampering, we shall deny the Complainant’s third Exception.

In Exceptions 4 and 5, the Complainant asserts that the ALJ erred by finding the Complainant has a 250,000 Btu heater located at the service address because PGW was unable to introduce any evidence as to the use of the heater and whether it used any gas.  Additionally, the Complainant asserted that PGW did not check the service address on an annual basis, as required, to determine whether the Complainant was using any gas.  Exc. at 2.

In Reply to these two Exceptions, PGW avers that the presence of the heater at the service location provides evidence of the propensity for the Complainant to use gas.  Additionally, since tampering occurred with the meter, PGW does not have the ability to accurately state, by metered measurement, how much gas, either authorized or unauthorized, was used by the Complainant.  Accordingly, PGW constructed an estimate of usage based upon the gas-consuming appliances at the service address and the time elapsed from the time PGW closed the service tap at the curb and when the tampered meter was found.  R.Exc. at 3, 4.  

We are of the opinion that the record is clear, and unrefuted record evidence establishes that tampering occurred with the Complainant’s meter and had been by-passed, and that the line from the curb stop to the heater was replete with natural gas.  Without evidence from the Complainant that a substitute heating source was placed into service, it is reasonable to conclude that the 250,000 Btu heating unit was operational at the service address.  Based upon our review of the record evidence, we shall deny the Complainant’s Exceptions Nos. 4 and 5.

Before concluding, as noted above, part of the ALJ’s recommendation was that PGW should recalculate the amount of the final billing.  This recommendation was based upon the Complainant’s assertion that the numbers shown in PGW Exhibit 5 are speculative, and deprived the Complainant of his ability to test PGW’s calculations.  
Tr. at 47, 101; I.D. at 8.  Also, the ALJ stated that he could not determine that the $13,854.89 final bill reasonably represented the unpaid bill for estimated usage during the time period in question.  I.D. at 8-9.  PGW has agreed to recalculate the balance due.  R.Exc. at 4.

In consideration of the Complainant’s concerns over the methodology and information used by PGW to calculate the amount of the final bill, we shall remand the matter to the Office of Administrative Law Judge (OALJ) for further proceedings.  These proceedings shall be limited to addressing: 1) the amount of gas consumption that should be billed to the Complainant, and 2) the methodology used to calculate the charges for the unbilled gas consumption between March 14, 2002 and September 14, 2006.  In developing a recommendation for the methodology to calculate the charges for unbilled gas service, consideration should be given to the variations in the monthly consumption of gas the Complainant is likely to or had the propensity to consume during the time period in question.  Accordingly, we shall deny the Complainant’s Exceptions, but shall remand this proceeding to the OALJ for the limited purposes stated above.

Conclusion

Based upon the forgoing discussion, we shall remand this case to the OALJ for further proceedings as may be required to address the calculation of the amount to be charged the Complainant for unbilled natural gas service.  The OALJ shall issue an Initial Decision Upon Remand regarding the amount that PGW may charge the Complainant for unbilled service.  Accordingly, we shall deny the Exceptions of Mr. Rivera; modify the Initial Decision of ALJ Nguyen; and remand Mr. Rivera’s Complaint as discussed in this Opinion and Order to the Office of Administrative Law Judge for such proceedings as may be necessary and the issuance of an Initial Decision upon Remand; THEREFORE;

IT IS ORDERED:

1. That the Exceptions of Orlando Rivera filed on October 31, 2011, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are denied, consistent with this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued October 7, 2011, is modified, consistent with this Opinion and Order.

3. That the Complaint filed by Orlando Rivera on March 9, 2010, is dismissed, consistent with this Opinion and Order.

4. That this proceeding is remanded to the Office of Administrative Law Judge for such proceedings as may be necessary and the issuance of an Initial Decision upon Remand for the limited purpose of further developing the record to determine: a) the amount of gas consumption that should be billed to the Complainant and, b) the methodology used to calculate the charges for the unbilled gas consumption over the billing period in question, consistent with this Opinion and Order.


BY THE COMMISSION,
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Rosemary Chiavetta
Secretary

(SEAL) 

ORDER ADOPTED:  January 12, 2012
ORDER ENTERED:  January 12, 2012
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