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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Lidia Shan (Complainant), filed on October 5, 2011 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued September 19, 2011, in the above-captioned proceeding.  Verizon Pennsylvania Inc. (Verizon) filed Replies to Exceptions on October 19, 2011.  For the reasons set forth herein, we shall deny the Exceptions and adopt the Initial Decision. 




History of the Proceeding

		On May 24, 2011, Ms. Shan filed a Formal Complaint (2011 Complaint) against Verizon, alleging that Verizon’s tariffs are inconsistent and inaccurate regarding temporarily suspended service or “vacation” service.  The Complainant stated that she wants the Commission to revise the Respondent’s tariff structure concerning temporary suspension of service.  
		
		On June 17, 2011, Verizon filed an Answer and New Matter, as well as Preliminary Objections.  In its Answer, Verizon denied the material allegations of the Complaint.  In its New Matter and Preliminary Objections, Verizon asserted that the 2011 Complaint should be dismissed because the Complainant already had an open proceeding before the Commission that involved the same issue raised in the present case, namely that her telephone account should not have been billed for the time period during which her service was temporarily suspended while she was out of the country.  On July 10, 2011, the Complainant filed an Answer to Verizon’s Preliminary Objections.[footnoteRef:1]  She stated that the 2011 Complaint involved the existence of multiple tariffs for one telephone line placed on temporary suspension and that this was a different issue from the issue involved in the Complaint that she filed in 2009 at Docket No. C-2009-2150021 (2009 Complaint).   [1:  	By letter dated July 7, 2011, the Commission’s Secretary granted the Complainant an extension of time, until July 22, 2011, to respond to the New Matter and Preliminary Objections.  ] 


		In the Initial Decision, which was issued on September 19, 2011, the ALJ granted the Preliminary Objections and dismissed the 2011 Complaint with prejudice.  I.D. at 8.  The ALJ also precluded the Complainant from filing further informal and formal complaints with respect to Verizon’s tariffs concerning temporarily suspended service or “vacation” service for the Complainant’s telephone account.
  		As noted above, the Complainant filed Exceptions on October 5, 2011.[footnoteRef:2]  Verizon filed Replies to Exceptions on October 19, 2011.   [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(c) of our Regulations, 52 Pa. Code 
§ 1.2(c).  See also, Info Connections, Inc. v. Pa. PUC, 630 A.2d 498 (Pa. Cmwlth. 1993).] 

		
Discussion

The ALJ made nine Findings of Fact and reached nine Conclusions of Law. I.D. at 2-3, 7-8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

Additionally, in addressing the merits of the Exceptions, we will limit our consideration to the issue of whether the ALJ properly granted the Preliminary Objections.  We will not address issues that are unrelated to the Findings of Fact and Conclusions of Law in the Initial Decision or issues that are not part of the record before us.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.

Legal Standards 

	Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that section states: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

*	*	*

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  
	
		The preliminary objection at issue in this case is the pendency of a prior proceeding, which is set forth in Section 5.101(a)(6) of our Regulations, 52 Pa. Code 
§ 5.101(a)(6).  This preliminary objection is also referred to as the doctrine of lis pendens.  A party asserting the defense of lis pendens bears the burden of showing that the parties are the same, the case is the same, and the relief requested is the same.  Penox Technologies, Inc. v. Foster Medical Corp., 546 A.2d 114, 115 (Pa. Super. Ct. 1988).  The three-pronged identity test must be applied strictly when a party is seeking dismissal under the lis pendens doctrine.  Norristown Auto Co. v. Hand, 562 A.2d 902, 904 (Pa. Super. Ct. 1989).  The applicability of lis pendens is purely a legal question based on an inspection of the records in the two cases.  Procacina v. Susen, 447 A.2d 1023, 1025 (Pa. Super. Ct. 1982) (quoting Hessenbruch v. Markle, 194 Pa. 581, 593, 45 A. 669, 671 (1900)).  If the identity test is not strictly met but the action involves a set of circumstances where the litigation of two suits would create a duplication of effort by the parties and waste judicial resources, the court may stay the later-filed action.  Crutchfield v. Eaton Corp., 806 A.2d 1259, 1262 (Pa. Super. Ct. 2002).
            		
ALJ’s Recommendation 


	In the Initial Decision, the ALJ granted Verizon’s Preliminary Objection based on 52 Pa. Code § 5.101(a)(6) and dismissed the Complaint with prejudice.  The ALJ stated that the Complainant had essentially re-filed the same Complaint in this proceeding that she made against Verizon in the 2009 Complaint.  The ALJ noted that the 2009 Complaint proceeding, pending before an ALJ, was heard on September 23, 2010, and is awaiting the issuance of a decision.  I.D. at 5.  The ALJ indicated that, while the Complainant referred in the 2011 Complaint to billings made by Verizon after the September 23, 2010 hearing to explain her dispute regarding Verizon’s tariff structure, the Complainant stated that the latest Complaint was not about billing but was solely limited to the Complainant’s ongoing issue regarding Verizon’s tariff structure.  The ALJ stated that holding a hearing in this matter would be a waste of Commission resources.  I.D. at 6.  The ALJ also precluded the Complainant from filing further informal and formal complaints regarding Verizon’s tariffs relating to temporarily suspended service or “vacation” service for the Complainant’s telephone account.  I.D. at 7.     

Positions of the Parties 		

	In her Exceptions, the Complainant avers that the 2009 Complaint and the 2011 Complaint should be considered separately since they deal with different subject matters.  Exc. at 2.  She also avers that the Commission should not have accepted Verizon’s Preliminary Objections because they did not respond to the issues raised in the 2011 Complaint and were a maneuvering strategy by Verizon’s counsel.  Id. at 2, 3.  She further states that the ALJ’s decision to preclude her from filing future complaints against Verizon violates her First Amendment rights.  Id. at 3.  The Complainant does not believe her Complaint should have been dismissed and requests a hearing in this matter.  Id. at 5, 9.  

	In its Replies to Exceptions, Verizon first states that the ALJ properly reviewed and compared the issues raised in the 2009 and 2011 Complaints to determine whether Verizon’s Preliminary Objections should have been granted.  R.Exc. at 4.  Verizon additionally states that the issues raised in the 2011 Complaint are the same as those raised in the 2009 Complaint and, accordingly, the ALJ properly decided that it was unnecessary to hold a hearing in this case.  Verizon avers that the substance of both of the Complainant’s disputes is the same because both Complaints allege that Verizon should not be permitted to charge a customer while the customer’s service is “temporarily suspended” when the customer is away and will not be using telephone service for an extended time period.  Id. at 6.  Further, Verizon believes that the Commission should disregard, as inappropriate and unsubstantiated matter, certain statements made by the Complainant in her Exceptions.  Id. at 10-14.

Disposition 

Based on our review of the pleadings, the applicable law, and the Parties’ positions, we agree with the ALJ that Ms. Shan’s Complaint in this case should be dismissed based on the doctrine of lis pendens.  We find that Verizon has proven the strict identity between the 2009 Complaint and the 2011 Complaint proceedings that is necessary to dismiss the 2011 Complaint.  In the 2009 Complaint proceeding, Ms. Shan has been contesting the amount which Verizon charged to her telephone account during the period of time that her telephone service was temporarily suspended while she was out of the country.  She has requested that the Commission direct Verizon to implement flexible charges for telephone service that is temporarily suspended.  In the 2011 Complaint, Ms. Shan indicates that her Complaint is not about billing discrepancies but is about Verizon’s costs for telephone service that is temporarily suspended.  2011 Complaint at 2.  She also states that she “was testifying in 2010 in PUC court regarding these issues.”  Attachment to 2011 Complaint at 2.  Ms. Shan requests the following relief in the 2011 Complaint:  “PUC must revise all the tariffs concerning the temporary suspended or vacation lines and reflect the actual costs to keep the lines on temporary suspension/vacation.”  Id. at 3.  Based on a plain reading of both Complaints, it is clear that the parties in both Complaint proceedings are the same, the rights asserted in the Complaints are the same, and the relief sought in both proceedings is the same. 
 
The purpose of the lis pendens doctrine is to prevent a party from being forced to defend itself against the same claims twice.  Penox Technologies, Inc., supra, at 115.  We believe that having a hearing in this matter will result in a waste of time, money and resources by having the exact same claims and same set of facts litigated in two separate proceedings.  It is well-established that the Commission may dismiss a complaint without a hearing if a hearing in the public interest is not necessary.  See, 66 Pa. C.S. § 703(b).  ALJ Buckley’s analysis of this issue in his Initial Decision is sound and should be upheld.

We note that, in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  Our concern was that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  We view the present case as distinguishable from Carlock because the Complainant has already been provided with a hearing on the 2009 Complaint, which contained the same allegations and requests for relief that the Complainant has raised in the present proceeding.  Accordingly, we find that the Complainant has had the opportunity to explain her position and the factual basis for her Complaint.

Conclusion 

		Based upon our review of the pleadings, the Parties’ positions, and the applicable law, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which grants Verizon’s Preliminary Objections; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Exceptions of Lidia Shan are denied, consistent with this Opinion and Order.
		2.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued September 19, 2011, is adopted, consistent with this Opinion and Order.  

		3.	That the Preliminary Objections filed by Verizon Pennsylvania Inc. on June 17, 2011, are granted.

		4.	That the Complaint of Lidia Shan filed against Verizon Pennsylvania Inc., at Docket No. C-2011-2243183, is dismissed with prejudice.  

		5.	That Lidia Shan is precluded from filing further informal and formal complaints with identity of issues to the pending complaint, Docket No. C-2009-2150021, for Lidia Shan’s telephone account at her current service address.
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