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OPINION AND ORDER 

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Haleema B. Alkhatib (Complainant) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued September 27, 2011.  Reply Exceptions were filed by PECO Energy Company (Respondent or PECO). 
History of the Proceeding
On May 11, 2011, Haleema B. Alkhatib (Complainant) filed a Formal Complaint (Complaint) against PECO indicating that she received a notice that her utility service was being terminated.  Complaint at 5.  In Section 4.B. of the Formal Complaint Form, entitled “State the facts of your complaint,” the Complainant submitted the following response:
On 2/15/11, PECO sent me a termination notice for a bill that I accepted for the assessed value and returned for settlement discharge & closure, via my exemption, with the enclosed documents on the following dates; [sic] 6/4/10, 7/27/10, 11/20/10, 2/28/11, 3/24/11, and 4/27/11.  My acceptance to offset the account via my exemption was in accord-and-satisfaction with Public Law/Public Policy and principles of interpretations for settlement of all agreements in commercial/consumer-transaction-law [sic] and regulation.  I’ve tendered my credit to settle the bill in the accordance thereof.  The transaction was reported to the United States Treasury/Internal Revenue Service via an original issue discount (1099-OID, copy A), voucher (1040-V), and the bill as evidence.  My credit was timely issued to zero-out the account, but they didn’t adjust the account and demanded payment with interest.  They’re withholding credit, or taxing me a second time, and in breach of fiduciary duty.
Formal Complaint, Section 4.B.
Section 5 of the Formal Complaint Form is entitled “Relief” and asks how the Complainant wants the Complaint to be resolved. Ms. Alkhatib responded: 
Settle current account and apply credit to future bills.  This is theft of public funds, and a violation of the bankruptcy/reorganization of the United States.  I have discharged debts and settled accounts via my exemption with Public & Private Corporations, Institutions & Agencies in this manner and received confirmation back therefrom.
Formal Complaint, Section 5.
Attached to the Complaint are six copies of Internal Revenue Service (IRS) Payment Vouchers (Form 1040-V), six IRS Original Issue Discount statements (Form 1099-OID) and the payment portion of six of the Complainant’s bills from PECO.
  The payment portion of each bill indicates that the Complainant is paying the total amount due and there is a corresponding Form 1040-V and Form 1099-OID that also reflect the total amount due.  On each Form 1099-OID, PECO is shown as the recipient of the original issue discount and Haleema Alkhatib is shown as the payer.  The amounts due on the bills from PECO range from $692.52 on a bill due on June 18, 2010, to $3,836.05 on a bill due April 21, 2011.  Attachments to Complaint.
On June 8, 2011, PECO filed an Answer and New Matter (Answer) with a Notice to Plead attached thereto.  PECO admitted that it sent a termination notice due to the Complainant’s failure to pay her electric bill.  Answer at 1.  PECO denied that it has withheld any credits for any payments and denied that “it owes a fiduciary duty to Complainant” or “breached any fiduciary duty owed to Complainant.”  Id. at 2-3.  PECO stated that the Complainant has been enrolled in the Customer Assistance Plan (CAP) since February 26, 2010, and has made only one payment of $0.57 on May 28, 2010.  PECO submitted that the Low Income Home Energy Assistance Program (LIEHP) has made five payment totaling $1,175.00 and the Complainant still owed $4,534.26 in CAP arrears for her electric consumption.  Id. at 4.  PECO stated that on May 24, 2011, it sent a letter to the Complainant which explained that it only accepts cash, certified checks, money orders, and valid bank checks as forms of payment and does not accept the forms of payment submitted by Ms. Alkhatib.  Id. at 4-5. 
Also on June 8, 2011, PECO filed Preliminary Objections (Preliminary Objections) with a Notice to Plead attached thereto.  PECO requested that the Commission dismiss the Complaint based on the three grounds.  First, PECO averred that the Commission’s Regulations at 52 Pa. Code §5.101(a)(1) provide that a complaint may be dismissed for lack of subject matter jurisdiction and that the Commission does not have jurisdiction to address complaints “invoking or interpreting IRS rules, IRS forms, bankruptcy issues, banking regulations, and criminal laws.”  Preliminary Objections at 3.  Second, PECO submitted that 52 Pa. Code §5.101(a)(2) provides that a formal complaint may be dismissed for including scandalous and impertinent matter and “the mere fact that Complainant avers that PECO has stolen public funds related to bogus payments reportedly made to the United States Treasury for her utility bills is outrageous and cannot stand.”  Preliminary Objections at 4-5.  Third, PECO argued that pursuant to 52 Pa. Code §5.101(a)(4), a formal complaint may be dismissed for legal insufficiency.  PECO noted that in James Coppedge v. PECO Energy Company, F-2009-2135893 (Order entered August 3, 2010) (Coppedge), the Commission found that it “does not determine whether a ‘payment arrangement’ is a negotiable instrument.” 
Preliminary Objections at 4.  PECO submitted that “[t]his is a legal conclusion and a question to be decided by a court, not the Commission.” Id.
On June 17, 2011, the Complainant filed a Response to Notice to Plead (Response).  The Response provides, in pertinent part, as follows:
The United States government and it’s [sic] people have been in bankruptcy since the year 1933.  My remedy in commerce is the bankruptcy.  As the Secured Party/Beneficiary of the Treasury Trust Account via my exemption number on the account, I have given PECO Energy my Letter Rogatory to submit their presentment/bill, 1040-V (voucher), 1099-ID to credit and zero out the accounting.  I requested confirmation to be sent to me.  

In a letter PECO Energy Company sent to me dated 
May 24, 2011, PECO Energy stated they only accept cash (it has no monetary value), certified checks, money orders and valid bank checks payment of utility service provided.  PECO Energy will not apply as credit to your account any non-negotiable documents, sight drafts, Acceptance for Value, UCC Certified Tender of payments, or other UCC documents.  

The above form of payments that PECO Energy states they will only [sic] accept as payment are all negotiable instruments.

The Constitution of the United States declared only gold or silver coins as lawful money.

That lawful money was taken in 1933.    
Response at 1. 
On June 27, 2011, the Complainant filed a Reply to Answer and New Matter (Reply).  In addition to the arguments presented in the Complaint and Response, the Complainant stated, inter alia, that she “was compelled through subterfuge to enroll in the Customer Assistance Program (CAP) due to PECO [sic] breach of fiduciary duty and violation of Corporate responsibility as nominated recipients of the Presentments/Debt Instruments.”  Reply at 2.  The Complainant argued that “the PUC can render its decision based upon principles of law and order settlement and refund to LIHEAP for CAP arrears.”  Id. 
By Initial Decision issued September 27, 2011, the ALJ found, inter alia, that the Commission does not have the subject matter jurisdiction to determine the negotiability of instruments, and therefore, cannot determine the negotiability of the Complainant’s tenders of payment.  Accordingly, the ALJ granted PECO’s Preliminary Objections and dismissed Ms. Alkhatib’s Complaint.  I.D. at 9-10. 

On October 16, 2011, the Complaint filed Exceptions to the Initial Decision.  PECO filed Reply Exceptions on October 26, 2011. 

Discussion
As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
The grounds for preliminary objections are limited to those set forth in the Commission’s Regulations at 52 Pa Code § 5.101(a) as follows:

(1)
  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)   Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)
  Insufficient specificity of a pleading.

(4)   Legal insufficiency of a pleading.

(5)   Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)
  Pendency of a prior proceeding or agreement for alternative dispute resolution.

When considering those Objections, the Commission must view the complaint in a light most favorable to the complainant.  The complaint should be dismissed only when it appears that the complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C‑00935435 (Order entered July 18, 1994).
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 
406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 
(Pa. Cmwlth. 2002).  

The ALJ made seven Conclusions of Law.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The Complainant’s first Exception is to the ALJ’s finding that the Commission lacks subject matter jurisdiction to entertain the Complaint.  Exc. at 3.  

The ALJ stated that the Commission’s Regulations at 52 Pa. Code § 56.94 provide that payment for services may be made in “any reasonable manner.” I.D. at 6.  Therefore, the ALJ found that the decision as to the “reasonableness” of Complainant’s method of payment is within the Commission’s authority.  Id.  However, the ALJ opined that in order to determine if Complainant’s tender is a reasonable manner of payment, the Commission would be required to determine the negotiability of instruments, which is a question of law governed by application of the Uniform Commercial Code (UCC), and in particular 13 Pa. C.S. §3104.  Citing Triffin v. Dillabough, 552 Pa. 550, 716 A.2d 605 (1998) and Dorfman v. Pa. Soc. Serv. Union-Local 668 of Serv. Employees Intrern. Union, 752 A.2d 1243 (Pa. Cmwlth 2005), the ALJ stated that the question of whether an instrument is negotiable is a legal conclusion.  In consideration of the Commission’s decision in Coppedge, the ALJ concluded that the Commission lacks subject matter jurisdiction to entertain the Complaint and the preliminary objection, based on lack of subject matter jurisdiction, must be sustained.  I.D. at 6.
In her Exceptions, the Complainant argues that the Commission’s authority extends to matters covered by the UCC.  Specifically, the Complainant stated: 

The Pennsylvania Public Utility Commission is an independent, quasi-judicial agency created by the legislature in 1937, under the Executive branch of state government, and is responsible for administering the laws of the Commonwealth.  Pa.Const. Art. IX; 71 P.S.; and,                 66 Pa. C.S.A.  As a creature of legislation, the Commission possesses the authority the state legislature has granted to it overall commercial transmitting utilities.  Its jurisdiction arises from the express language of pertinent enabling legislation or by strong and necessary implication there from. Id.  The Uniform Commercial Code (UCC) is an enabling legislation that encompass all laws to simplify, clarify and modernize the law(s) governing commercial transactions. 13 Pa. C.S.A. §1101 and 1103(a)(1).  Wherefore, the Commission had subject matter jurisdiction to entertain the Complaint before its forum.

Exc. at 3. 

We do not agree with the Complainant that the Commission has subject matter jurisdiction to determine the negotiability of the instruments that the Complainant tended to PECO as payment for service.  The Commission, as an administrative agency, possesses only those powers expressly conferred on it by statute or those powers which are necessarily implied from its express powers.  Norfolk Southern Ry. Co. v. Pa. Public Utility Commission, 875 A.2d 1243 (Pa. Cmwlth. 2005).  In order to determine if the Complainant’s instruments are a reasonable manner of payment, the Commission would be required to determine the instruments’ negotiability which is a question of law governed by application of the UCC, and in particular 13 Pa. C.S. § 3104.  Section 701 of the Public Utility Code (Code), 66 Pa. C.S. § 701, authorizes the Commission to hear complaints regarding the Code, Commission Regulations or a Commission order.  Section 1501 of the Code, 66 Pa. C.S. §1501, provides the basis for the Commission’s subject matter jurisdiction.  The Commission is responsible for ensuring the adequacy, efficiency, safety and reasonableness of public utility services.  Id.; Schriner v. 
Pa. Power & Light Co., 349 Pa. Superior Ct., 177, 501 A.2d 1128 (Pa. Superior 1985).  Because an instrument’s negotiability does not fall within that realm, we concur with the ALJ’s findings that the Commission lacks subject matter jurisdiction to entertain the Complaint.  Accordingly, the Complainant’s first Exception is denied.
The Complainant’s second Exception is to the ALJ’s finding that the Complaint is legally insufficient pursuant to 52 Pa. Code §5.1.1(a)(4).  In the Initial Decision, the ALJ found, inter alia, that the Complaint does not set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the Respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission” as required by 
52 Pa. Code §5.21(a).  I.D. at 6.  The ALJ concluded that the relief requested by Complainant cannot be granted as a matter of law.  Id.  Consistent with our findings, supra, that the Commission lacks subject matter jurisdiction to determine whether Complainant’s purported tender is a negotiable instrument, we concur with the ALJ that the Complaint is legally insufficient.  Therefore, the Complainant’s second exception is denied.
In her third Exception, the Complainant objects to the ALJ’s Conclusion of Law No. 7, which states that “[t]he allegation in the complaint, “this is a theft of public funds, is scandalous and must be stricken.”  52 Pa. Code §5.101(a)(2).
  Exc. at 5.  The Complainant further argues, inter alia, that PECO cannot require a particular form of payment and that PECO violated “principals of law(s)” when they did not settle her account and demanded payment with interest.  Id.
In its Reply Exceptions, PECO avers that after the ALJ determined, as a threshold matter, that the Commission does not have the requisite subject matter jurisdiction to determine the negotiability of instruments, it was unnecessary for the ALJ to decide PECO’s two other preliminary objections.  R. Exc. at 6. 
Having found that that the Commission lacks subject matter jurisdiction to determine whether Complainant’s purported tender is a negotiable instrument, supra, we are unable to make a finding whether PECO should have accepted the Complainant’s instruments as payment for electric service and whether PECO’s actions were unlawful, as alleged by the Complainant.  Accordingly, we will not adopt the ALJ’s Conclusion of Law No. 7, that “the allegation in the complaint, ‘this is a theft of public funds,’ is scandalous and must be stricken.”  For the same reason, we shall deny PECO’s preliminary objection that the Complaint be dismissed because it contains scandalous or impertinent matter.  However, because the Complainant excepted to the ALJ’s conclusion based on her argument that the Commission has jurisdiction and we should find in her favor, we shall deny the Exception.
This case involves the basic issue of whether or not this Commission possesses jurisdiction to hear the matter.  We agree with the ALJ that we do not have jurisdiction and will adopt his recommendation to dismiss the Complaint.  In doing so, we are ruling on PECO’s Preliminary Objections without a hearing.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), this Commission held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his position and the factual basis for his complaint.  The concern was expressed that, in general, a pro se complainant may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe his basic issue and supporting facts.

A thorough reading of Carlock reveals that the case was fact intensive.  The utility moved for summary judgment on the basis that, under the facts alleged, the utility could not be found to have violated the Code.  However, unlike Carlock, the case now before us does not rest on the ability of the Complainant to describe the factual underpinnings of her Complaint.  This case is about subject matter jurisdiction.  The relief requested is for a review of, and a ruling on, the negotiability of a UCC document.  We have explained the extent to which we concur with the ALJ’s rulings on these issues, supra.  Against this backdrop, we find that a hearing would not enable Ms. Alkhatib to better explain her positions or provide additional facts which would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  On that basis, we distinguish Carlock from the case now before us. See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  
Conclusion

Based on the forgoing discussion, we shall deny the Complainant’s Exceptions; adopt the Initial Decision of ALJ Hoyer, as modified by this Opinion and Order; grant, in part, and deny in part, PECO’s Preliminary Objections; and dismiss the Complaint; THEREFORE,
IT IS ORDERED:
1. That the Exceptions, filed on October 18, 2011, by 
Haleema B. Alkhatib, to the Initial Decision of Administrative Law Judge 
Mark A. Hoyer, are denied.
2. That the Initial Decision of Administrative Law Judge 

Mark A. Hoyer, issued September 27, 2011, is adopted, as modified by this Opinion and Order.
3. That the Preliminary Objections filed by the PECO Energy Company seeking the dismissal of the Complaint filed by Haleema B. Alkhatib, are granted in part, and denied in part, consistent with this Opinion and Order. 
4. That the Complaint filed Haleema B. Alkhatib on May 11, 2011, is dismissed.
5. That the record at this docket be marked closed.
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BY THE COMMISSION,
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 12, 2012
ORDER ENTERED:  January 12, 2012
�	We note that IRS Form 1099-OID is a form sent by an issuer or custodian of financial instruments, such as bonds, to investors reflecting income from interest on instruments issued at a discount.  IRS Form 1040-V is a payment voucher completed by taxpayers to accompany their tax payment to the IRS. 


�	I.D. at 9. 
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