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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of PPL Electric Utilities Corporation (PPL or Respondent) filed on August 9, 2011, to the Initial Decision Granting Request for Leave to Withdraw Complaint (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on July 20, 2011, in the above-captioned proceeding.  Reply Exceptions were filed by the PPL Industrial Customer Alliance[footnoteRef:1] (PPLICA or Complainant) on August 19, 2011.  For the reasons stated below, we deny the Exceptions, adopt the Initial Decision and dismiss the Formal Complaint (Complaint) filed by PPLICA without prejudice. [1:  	PPLICA is an ad hoc association of industrial customers receiving electric service in PPL’s service territory.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		This proceeding was initiated by PPLICA’s filing of a Complaint against PPL on January 19, 2010, that raised issues concerning PPL’s Final 2009 Transmission Service Charge (TSC) Reconciliation Report, and PPL’s Final TSC for calendar year 2010, both of which were filed with the Commission on December 11, 2010.  In general terms, PPLICA averred that: (1) PPL’s transmission costs decreased significantly beginning in June 2009 due to a settlement of a proceeding before the Federal Energy Regulatory Commission (FERC) that reduced PPL’s formula rates for transmission service (Settlement); (2) PPL did not submit an interim filing with the Commission to modify its 2009 TSC to reflect the new FERC-approved rates; (3) as a result, PPL experienced a substantial overcollection beginning in June 2009, particularly from Large Commercial and Industrial (C&I) customers; (4) PPL’s 2009 TSC Reconciliation Report showed a large overcollection from Large C&I customers; and (5) customers not receiving default service from PPL in 2010 will not share in the refund of the 2009 overcollection.  Complaint at 4-5.  PPLICA argued that refunding the overcollection only to non-shopping customers would violate Sections 1301 and 1304 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1301 and 1304, and would discourage customers from accessing competitive supply alternatives in contravention of the Commission’s goal of promoting shopping.  Id. at 6.  PPLICA’s requested relief included the suspension and investigation of PPL’s Final 2009 TSC Reconciliation Report and 2010 TSC Rate, and the implementation of a competitively neutral refund mechanism that provides refunds to both shopping and non-shopping customers.  Id. at 8. 

 	PPL’s Answer to the Complaint, filed on February 1, 2010 (Answer to Complaint), averred, inter alia, that the refunds to customers are governed by its tariff that was approved by the Commission Order entered December 22, 2004, as part of a base rate proceeding at Docket No. R-00049255.  PPL stated that PPLICA was a party to this proceeding and did not appeal the over/undercollection provisions of its TSC, which have been in effect for over five years.  Answer to Complaint at 4.  PPL denied that it was unjust, unreasonable or discriminatory to refund the overcollection only to those customers taking default service in 2010.  PPL stated that the refund of the overcollection is governed by its tariff, which has the force and effect of law.  Id. at 5 (citing Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981)).  PPL also argued that it was not required under its tariff to make an interim filing in 2009 to adjust TSC rates.  The Settlement of the transmission formula rate proceeding was not approved by FERC until the end of August 2009, and even had PPL made an interim filing immediately thereafter, it would not have become effective until the end of September 2009.  Accordingly, PPL contended, it was reasonable for PPL to wait until it filed its annual reconciliation filing to refund the overcollections to customers.  Id. at 7.  Additionally, PPL argued that, since PPLICA’s Complaint is against an existing rate that has been approved by the Commission, PPLICA bears the burden of proof in this proceeding.  Id.  Finally, PPL argued that the combination of the two events presented in PPLICA’s Complaint – a change to PPL’s FERC-approved formula rate and the expiration of PPL’s rate caps – is unlikely to occur again, and hence does not warrant the creation of a new refund mechanism.  Id. at 8.  PPL also noted that PPLICA’s request that its 2010 TSC rates be suspended was moot, because the Commission already had approved the 2010 TSC rates effective January 1, 2010, nineteen days before PPLICA filed its Complaint.

	 	Over a year later, a prehearing conference was held on April 15, 2011.  The delay in the scheduling of the prehearing conference is not explained in the record.  Following the prehearing conference, the ALJ issued Prehearing Order No. 2 that, inter alia, established a hearing schedule requiring the service of PPLICA’s prepared direct testimony on or before June 20, 2011.  

 	On June 15, 2011, PPLICA filed a Petition for Leave to Withdraw its Complaint (Petition).  PPLICA averred that, on May 19, 2011, the Commission issued two Orders pertaining to PPL’s TSC reconciliation.  First, in light of a self-reported error regarding PPL’s 2010 TSC Reconciliation Report, the Commission requested additional information from PPL for the Commission and the statutory advocates to review and comment upon prior to adoption of a Final Order.  PPL Electric Utilities Corp. Proposed Transmission Service Charge (TSC) Reconciliation for the Twelve Months Ending November 30, 2010, Docket No. M-2010-2213754 (Order entered May 19, 2011) (PPL’s 2010 TSC Reconciliation).   Second, the Commission opened a generic investigation regarding the reconciliations of TSCs generally.  Investigation re Transmission Reconciliation Service Charge (TSC) Reconciliation Methods, Docket No. M-2011-2239714 (Order entered May 19, 2011) (TSC Investigation).  PPLICA averred that the significant delay in the instant proceeding has made it extremely difficult to determine and obtain meaningful retroactive relief for Large C&I customers.  As a result, rather than pursue its Complaint in this proceeding, where the likelihood of obtaining retroactive relief is minimal, PPLICA plans to address its concerns by participating in PPL’s 2010 TSC Reconciliation proceeding, and plans to participate with other industrial customer groups in the Commission’s general TSC Investigation.  PPLICA averred that the withdrawal of its Complaint would save PPLICA, PPL and the Commission valuable time and resources.

	 	On June 29, 2011, PPL filed an Answer to PPLICA’s Petition (Answer).  PPL did not object to PPLICA’s Petition provided that the Complaint is withdrawn “with prejudice against PPLICA raising, in any other Commission proceeding, any of the issues raised by PPLICA in this proceeding.”  Answer at 3.  Specifically, PPL argued that PPLICA should be precluded from raising, in any other Commission proceeding, any issues regarding PPL’s TSC overcollection in 2009 or the refund of the overcollection to default service customers in 2010.  PPL argued that, since the ALJ had established a schedule for this proceeding that required PPLICA to file its direct testimony on 
June 20, 2011, the Complaint should be withdrawn with prejudice.  Id.

		On July 7, 2011, PPLICA filed a Motion for Leave to Reply to PPL’s Answer (Motion).  PPLICA stated that, because the ALJ’s ruling on its Petition could impact its rights in other proceedings, it could be substantially prejudiced if its reply to PPL’s Answer were not considered.  Motion at 2.  PPLICA also argued that PPL’s Answer arguably constitutes a request for affirmative relief or new matter that may entitle PPLICA to reply as a matter of right under 52 Pa. Code § 5.63.  PPLICA stated that it could prepare and file a reply to PPL’s Answer within ten days of a ruling on its Motion.[footnoteRef:2]  [2:  	The ALJ did not address this Motion in his Initial Decision.  Considering our disposition in this matter, we see no need to address this Motion here.] 


ALJ’s Recommendation

	 	As stated above, ALJ Salapa’s Initial Decision was issued July 20, 2011.[footnoteRef:3]  The ALJ rejected PPL’s request that the Commission allow PPLICA to withdraw its Complaint only if the Complaint is withdrawn with prejudice.  The ALJ stated that requiring PPLICA to withdraw its Complaint with prejudice would be inconsistent with what appears to be the Commission’s intent in the review of PPL’s 2010 TSC Reconciliation, which addresses how PPL calculated demand for the purposes of the TSC, and the Commission’s TSC Investigation, which addresses the use of historic demand for the purposes of the TSC.  I.D. at 6.  According to the ALJ: [3:  	Although the ALJ stated that the record in this proceeding closed on 
June 15, 2011, the date that PPLICA filed its Petition, he considered PPL’s Answer filed on June 29, 2011, in reaching his decision.  I.D. at 4.] 

Both orders contemplate participation by interested parties.  Ordering the Complainant’s complaint withdrawn with prejudice could limit the Complainant’s participation in both proceedings.  The extent of the Complainant’s participation in [both proceedings] should be determined by either the presiding officers in those proceedings or the Commission itself.
Id.  With regard to the public interest, the ALJ noted that the Complaint raised issues that have a potential impact on customers that shop for generation service in 2010, and that will not share in the refund of the 2009 TSC overcollection.  Since there are a significant number of such customers, the ALJ concluded that the Complaint alleged facts that have a potential impact on the public interest.  However, since PPLICA believes that it will be able to pursue its claims for relief in the two ongoing proceedings that were initiated on May 19, 2011, the public interest would not be adversely affected by permitting PPLICA to withdraw its Complaint.  Id. at 6-7.  After consideration of PPLICA’s Petition, PPL’s Answer, and the public interest, the ALJ concluded that granting the Petition would conserve time and resources that the Parties otherwise would expend in litigating the case, would not impact the public interest, and would conserve administrative hearing resources.  The ALJ granted PPLICA’s Petition and ordered that the Complaint be withdrawn without prejudice.  Id. at 8.

Discussion
		
ALJ Salapa made seven Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail        Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

PPL’s Exceptions argue that the ALJ erred in not recommending that PPLICA’s Complaint be withdrawn with prejudice with respect to the 2009 TSC overcollection, and PPLICA’s contention that PPL should have made an interim adjustment to its TSC in 2009.  PPL contends that the ALJ misconstrued PPL’s request, which did not seek to preclude or limit PPLICA from participating in PPL’s 2010 TSC Reconciliation proceeding or the TSC Investigation, or otherwise prohibit PPLICA from challenging the reconciliation of the TSC in an appropriate proceeding.  Exc. at 3-4.  PPL explains that it requested that “PPLICA’s Formal Complaint be denied with prejudice against PPLICA raising, in any other Commission proceeding, any of the issues raised by PPLICA in its Formal Complaint proceeding.”   Id. at 4.  Specifically, PPL requests that PPLICA be precluded from raising any issues regarding PPL’s overcollection in 2009, or the refund of that overcollection to default service customers beginning January 1, 2010.  

According to PPL, the purpose of PPL’s 2010 TSC Reconciliation proceeding is to address the reconciliation of PPL’s 2010 TSC, whereas the issues raised in PPLICA’s Complaint relate to PPL’s 2009 TSC.  PPL argues that PPLICA’s contention that PPL should have made an interim adjustment to its 2009 TSC is unrelated to the reconciliation of its 2010 TSC or the generic investigation into TSC reconciliation methods.  PPL argues that PPLICA should not be able to file a Complaint, withdraw the Complaint, and then raise the very same issues in unrelated proceedings.  PPL’s supporting rationale is that permitting PPLICA to do so would “cause confusion and unnecessary efforts among the parties to address irrelevant issues that are beyond the limited scope of these two proceedings.”  Id. at 4-5.  PPL also argues that it undertook substantial efforts in anticipation of litigating PPLICA’s Complaint, and that allowing PPLICA to withdraw its Complaint without prejudice would set a bad precedent, would create uncertainty, and could force PPL to again invest valuable time and resources to defend against the claim that it should have made an interim adjustment to its TSC in 2009.  Id. at 5-6.  PPL requests that the Commission grant PPLICA’s Petition on the condition that its Complaint is withdrawn with prejudice against PPLICA raising, in any other Commission proceeding, PPLICA’s contention that PPL should have made an interim TSC adjustment filing in 2009.  Id. at 6.

PPLICA’s Reply Exceptions argue that, in making a decision concerning PPL’s 2010 TSC reconciliation and proposed TSC rates, the Commission must consider PPL’s overcollection as of January 1, 2010.  PPLICA states that it “is willing to agree that it will not pursue its claim that the FERC Settlement caused an interim filing to be required; nonetheless, the Commission still can and should examine overcollections existing on January 1, 2010.”  R.Exc. at 3.  PPLICA points out that PPL’s Answer to its Petition sought to preclude PPLICA from pursuing issues much broader in scope than the issue of whether or not it should have made an interim TSC filing in 2009.  PPL’s request, as articulated in its Answer, would preclude PPLICA from raising the issue of the TSC overcollection balance for Large C&I customers that existed on January 1, 2010.  Id. at 4.  PPLICA argues that, in making a decision concerning the overcollection balance as of June 1, 2011, the Commission can and should consider the balance existing on January 1, 2010, to avoid the unjust, unreasonable and discriminatory result of refunding this substantial overcollection solely to customers remaining on default service in 2010.

		The withdrawal of pleadings in a contested proceeding is governed by our Regulation at 52 Pa. Code § 5.94.  In pertinent part, that Regulation provides that the Commission is to consider the petition to withdraw the pleading, any answer thereto, and the public interest, in determining whether the withdrawal will be granted.  
52 Pa. Code § 5.94(a).  Upon review and consideration of the arguments of both Parties, as well as the public interest, we shall deny PPL’s Exceptions and affirm the ALJ’s Initial Decision.  

In our view, PPLICA’s request to withdraw its Complaint should be viewed as a simple procedural request, and should be granted without conditions or Commission pronouncements related to the merits of the issues raised by the Complaint, or issues that may or may not be raised in other proceedings.  It seems that both Parties are angling for advantage by soliciting Commission pronouncements on the issues that should or should not be considered in other proceedings.  We decline to delve into the issues that appropriately are within the scope of either PPL’s 2010 TSC Reconciliation proceeding or the TSC Investigation, which are not before us today.  The Commission staff persons conducting these proceedings are best equipped initially to determine the appropriateness of the issues that are raised by the parties.  In lieu of issuing pronouncements on whether the issues raised in PPLICA’s Complaint should or should not be addressed in these proceedings, we simply will permit PPLICA to withdraw its Complaint without prejudice, as requested, pursuant to 52 Pa. Code § 5.94, which permits parties to withdraw pleadings in contested proceedings with the permission of either the presiding officer or the Commission. 

Conclusion

Based upon the foregoing discussion, we shall deny PPL’s Exceptions, adopt the ALJ’s Initial Decision, and permit PPLICA to withdraw its Complaint without prejudice; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of PPL Electric Utilities Corporation are denied.

2. That the Initial Decision of Administrative Law Judge               David A. Salapa is adopted.

3. That the Petition for Leave to Withdraw Complaint filed by the PPL Industrial Customer Alliance is granted, without prejudice.


4.	That this case shall be marked closed.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED: January 12, 2012
	
ORDER ENTERED:  January 12, 2012
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