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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.O. BOX 3265, HARRISBURG, PA 17105-3265
	





IN REPLY PLEASE REFER TO OUR FILE



January 18, 2012


A-2011-2271739
A-2011-2271778

BRAD E MUTSCHELKNAUS, ESQUIRE
JOAN M GRIFFIN, ESQUIRE
DENISE N SMITH, ESQUIRE
KELLEY DRYE AND WARREN LLP
3050 K STREET NW SUITE 400
WASHINGTON DC  20007

Re:  Joint Application of XO Communications Services, Inc. and Nextlink Wireless, Inc. 


Dear Ms. Smith:

On August 9, 2011, XO Communications Services, Inc. (XOCS) and Nextlink Wireless, Inc. (Nextlink), XO Communications and Nextlink, collectively Applicants or XO Subsidiaries, filed an application pursuant to Chapter 11 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1101-1103 and 52 Pa. Code § 63.325, the Commission’s Abbreviated Procedures for Review and Approval of Transfer of Control for Telecommunications Public Utilities, seeking approval for a pro forma change to the ownership of the XO Subsidiaries.  The application was filed as a Pro Forma Transaction pursuant to 52 Pa. Code § 63.325(a).

Pursuant to 52 Pa. Code § 5.14, notice was published in the Pennsylvania Bulletin on Saturday, November 19, 2011, and protests were due by December 5, 2011.  No protests or comments in opposition were filed.  In addition, copies of the application were served upon the Bureau of Investigation and Enforcement, Office of Small Business Advocate and the Office of Consumer Advocate.

On July 11, 2011, XO Holdings entered into an Agreement and Plan of Merger (Agreement) with the Parent Group and XO Merger Corp., a Delaware corporation and a wholly-owned subsidiary of the Parent Group (Merger Sub). The Agreement provides that, at closing, Merger Sub will merge into XO Holdings and XO Holdings will be the surviving entity.  All of the common stock in XO Holdings other than the common stock held by the Parent Group will be cancelled and automatically converted into a right to receive cash and other consideration.  After the merger, XO Holdings will be a privately-held company, expected to be wholly-owned directly by the Parent Group and indirectly by Carl C. Icahn.

	The proposed reorganization will enhance the strategic and financial flexibility of the XO Subsidiaries.  Following the transaction, XO Holdings will enjoy the advantages both of its newly consolidated ownership and of the commercial flexibility available to privately-held companies.  These advantages will benefit the XO Subsidiaries and their customers.
As required by Section 63.325(k)(1) of our rules, we find that the record sufficiently supports the Joint Applicants’ claim that the proposed transfer of control will benefit customers by strengthening the Applicants’ competitive position in Pennsylvania.  Additionally, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transaction under City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825 (Pa. 1972) and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007). 

We find that the transaction is necessary for the service, accommodation, convenience, or safety of the public and the Commission will issue a certificate of public convenience authorizing this transaction as required by 66 Pa.C.S. §§ 1102(a) and 1103 and 52 Pa. Code § 63.325(k)(2).

Finally, based upon the information provided in the joint application, we find that the transaction will benefit competition and does not harm competition.  Consequently, the Commission’s approval will enhance the Applicants’ ability to compete in Pennsylvania without harm to consumers or Pennsylvania markets as required by Section 63.325(k)(3) of our rules.  

The Commission has determined that XOCS and Nextlink are current with their annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against XOCS and Nextlink.

In summary, we find that the joint application should be approved as a General Rule transaction under Section 63.325 of the Commission’s rules as requested, and, that a certificate of public convenience be issued to XO Communications Services, Inc. and Nextlink Wireless, Inc. evidencing our approval of the proposed pro forma transfer of ownership.

Therefore, the Commission directs Applicants to file notice with this Commission within 60 days of the consummation of the transfer.  That if Applicants determine that the proposed transaction will not take place, Applicants shall promptly so notify this Commission.
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							Rosemary Chiavetta
							Secretary


cc:   	J. Elaine McDonald
	Pennsylvania Emergency Management Agency 911 (E911)
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