BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Coann Miller						:
							:
[bookmark: _GoBack]	v.						:			C-2011-2235956
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 6, 2011, Coann Miller (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent or Company) alleging that following her filing of a complaint against the Respondent with the Commission, an employee of PPL retaliated against her by filing a false police report.  As her remedy, she states that the employee should be held culpable for intentionally inflicting harm by filing a false police report, that the criminal complaint should be removed from the record, and that her fingerprints and photo should be removed from the Pennsylvania State Police database.
 
		On May 5, 2011, PPL filed its Answer which admitted that it terminated service to Complainant's residence on April 5, 2010, and blocked the meter.  Service was restored that same day.  However, a field investigation revealed that there was damage to the meter base, and service was terminated at the pole due to safety concerns. Further, there needed to be an inspection prior to reconnection.  The Company denied all wrong-doing.

		On November 3, 2011, a Hearing Notice was issued which set the initial in-person hearing for Thursday, January 5, 2012 in Hearing Room 4 of the Commonwealth Keystone Building, 400 North Street, Harrisburg PA 17120 and assigned the matter to me.  On 
November 4, 2011, I issued a Prehearing Order which set forth some of the requirements for a formal hearing before the Commission and repeated the date and location of the formal hearing.

		At 10:00 am on January 5, 2012, I entered the hearing room to conduct the scheduled hearing.  Counsel for PPL was present with two witnesses, but the Complainant was not present.  Counsel and one PPL witness accompanied me to the hallway to determine if Complainant were outside the hearing room or in another hearing room, but she was not located.  A telephone call to the support staff of the Office of Administrative Law Judge revealed that there had been no telephone call from the Complainant. 

		At 10:20 am, I convened the hearing without the Complainant.  Counsel for PPL Electric moved to dismiss the Complaint.  A transcript was generated.

		The matter is ripe for decision.

FINDINGS OF FACT

		1.	Complainant is Coann Miller, 11 Peck Lane, Dauphin PA 17018.

		2.	Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing electric distribution service in the Commonwealth of Pennsylvania.

		3.	On April 6, 2011, Complainant filed a formal Complaint against Respondent.  

		4.	On May 5, 2011, Respondent filed its Answer denying the material allegations of the Complaint.

		5.	On November 3, 2011, a Hearing Notice was issued which set the evidentiary hearing for Thursday, January 5, 2012, at 10:00 AM in Hearing Room 4, Plaza Level, Commonwealth Keystone Building in Harrisburg.

		6.	On November 4, 2011, a Prehearing Order was issued which set forth some of the requirements of a formal hearing, stated the date and location of the scheduled hearing, and warned the parties that failure to participate would result in dismissal.

		7.	Complainant failed to appear at the scheduled time for the hearing.

		8.	Complainant failed to seek a continuance or to provide an excuse for her absence.

DISCUSSION

		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa. C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  

		The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth.1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).  

		The Hearing Notice and Prehearing Order were sent to the address provided by the Complainant.  Neither was returned as undeliverable.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, Opinion and Order entered October 25, 2003 at PUC Docket No. F-00161106.

		Both the Hearing Notice and the Prehearing Order warned the parties that failure to participate could result in the dismissal of the case.  In the present case, Complainant was clearly warned in two different documents that her failure to participate in the evidentiary hearing could result in the loss of her claim.  No further contact was received from Complainant.  
		
		 Complainant’s absence is unexcused.

		The Company was prepared with counsel and witness. The Company’s motion to dismiss the Complaint with prejudice is granted.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

		2.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).  

		3.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).
	
		4.	Due process is provided when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).

		5.	By her unexcused failure to appear, Complainant has failed to carry her burden of proof.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of PPL Electric Utilities Corporation to dismiss the Complaint of Coann Miller is granted.

		2.	That the Formal Complaint filed by Coann Miller against PPL Electric Utilities Corporation at PUC Docket No. C-2011-2235956 is dismissed with prejudice.

		3.	That the Secretary mark this docket closed.


Dated:	January 5, 2012			_____________________________________
						Susan D. Colwell
						Administrative Law Judge		
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