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HISTORY OF THE PROCEEDING

On February 24, 2011, John J. Hare, Jr., Esquire filed a formal Complaint (“Complaint”) on behalf of Back to the Fifties Diner, Inc. (“Complainant” or “Original 50’s”) against PECO Energy Company (“PECO” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Original 50’s operated at 800 Edison Furlong Road, Furlong, Pennsylvania and has a PECO account number 15143-00505.  Complainant claimed there was an improper transfer of an arrearage from a separate and distinct corporate entity to the Complainant’s account.  Because of the alleged improper transfer, the Complainant asserted that there are incorrect charges on its bill for electric service.  
The other corporate entity, Back 2 the Fifties Diner, Inc., (“50’s Too”) operated in Perkasie, Pennsylvania and had a PECO account number 36509-35008.  Both Original 50’s and 50’s Too share just one shareholder who is the same individual.  50’s Too closed on August 31, 2010, due to financial difficulties.  Original 50’s is still operating.  PECO transferred the bill for 50’s Too to Original 50’s in the amount in excess of $14,000.  When the account for 50’s Too was set up, the employee gave PECO the tax identification number of Original 50’s.  At that time 50’s Too had not yet obtained a tax identification number.  Complainant stated that PECO never spoke with the shareholder of these entities.  Complainant claimed that it should not be held accountable for PECO’s failure to exercise due diligence to determine the correct user of its electric service.  
On March 17, 2011, Respondent filed and served an Answer to the Complaint.  Respondent denied that incorrect charges for electric service were billed to the account of Original 50’s.  Respondent stated Complainant is responsible for the account balance in the amount of $16,148.21 which included $13,113.65 that is the disputed transferred balance.  PECO alleged that Complainant received service at two different locations: (1) Furlong, Pennsylvania; and (2) Perkasie, Pennsylvania.  Each account was initiated by an authorized agent using the tax identification number that belonged to the Complainant.  PECO averred that Complainant is liable for the unpaid bill because it requested the service and benefitted from the service provided.  

PECO further explained that since the initiation of service account number 36509-35008 bills were mailed to Original 50’s in Furlong, Pennsylvania but noted the service address was in Perkasie, Pennsylvania.  PECO contended that Complainant failed to observe the formalities of the distinct corporate status by using the same tax identification at two locations which is admitted by the Complainant.  PECO averred it “has no record of a request for service from ‘Back 2 the Fifties Diner, Inc.’ and has never provided service to that entity.”  PECO Answer ¶4.  PECO requested that the Complaint be dismissed with prejudice.

On June 29, 2011, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, August 16, 2011, at 1:30 p.m. and noted Administrative Law Judge (“ALJ”) Angela T. Jones as the presiding officer.  

By Prehearing Order dated July 5, 2011, the undersigned ALJ provided, inter alia, procedural rules for the proceeding.  

On July 22, 2011, Complainant filed an amended Complaint.  Complainant stated PECO shut-off service to Original 50’s on June 7, 2011, because of an amount due.  Complainant averred that it believed all current charges were paid in full.  PECO restored service as requested by counsel for Original 50’s on June 7, 2011.  PECO amended a previous bill adding $1,325 as a deposit for service because of increased usage by Complainant.  Complainant, however, believed the deposit was the result of the unpaid charges in this dispute.  PECO issued a shut off notice on July 22, 2011, because the amount of $608.92 for electric service was past due and the deposit in the amount of $1,325 was past due.  Complainant believed that it had paid all charges in full except for those charges that are in dispute in this Complaint.  The deposit in the amount of $1,325 is disputed by Complainant, is added to the amount disputed and is the genesis of the amended Complaint.   


On August 16, 2011, the Initial Hearing convened as scheduled.  As a preliminary matter, the undersigned ALJ established that an amended Complaint was filed to which PECO had not yet responded.  Counsel for PECO acknowledged that the amended Complaint raised two issues, a proposed termination of service and a security deposit assessed on the account of the Complainant.  Tr. 5.  PECO stated that the Company would respond to both allegations during the evidentiary hearing and acknowledged there is a legitimate dispute.  Tr. 5-6.



Complainant was present and represented by counsel.  Complainant presented two witnesses, (1) Claudine Ascher, sole shareholder of both Original 50’s and 50’s Too; and (2) Amy Van Hulst, an employee at both Original 50’s and 50’s Too.  Complainant presented the following three exhibits:

(1) C-1, Articles of Incorporation for 50’s Too;

(2) C-2, IRS Employer Identification Number (“EIN”) for 50’s Too; and

(3) C-3, PECO letter dated February 22, 2011, PECO bill issued January 26, 2010, showing electric usage, and usage profile for February 2010 through February 2011.

All three exhibits were admitted into the record without objection.

PECO presented one witness, Renee Tarpley and the following eight exhibits:

(1)  PECO Exhibit 1, Account Statement for service address in Perkasie, Pennsylvania, Account No. 36509-35008, attributed to 50’s Too;

(2) PECO Exhibit 2, Account information for Account No. 36509-35008, attributed to 50’s Too;

(3) PECO Exhibit 3, Bill determinants for Account No. 36509-35008, attributed to 50’s Too;

(4) PECO Exhibit 4, Account Statement for service address in Furlong, Pennsylvania, Account No. 15143-00505, attributed to Original 50’s;

(5) PECO Exhibit 5, Account information for Account No. 15143-00505, attributed to Original 50’s;

(6) PECO Exhibit 6, Bill determinants for Account No. 15143-00505, attributed to Original 50’s;

(7) PECO Exhibit 7, Business Entity Filing History for Furlong, Pennsylvania operation attributed to Original 50’s; and
(8) PECO Exhibit 8, Business Entity Filing History for Perkasie, Pennsylvania operation attributed to 50’s Too.

All eight PECO exhibits were admitted into the record without objection.  The evidentiary hearing concluded on August 16, 2011, and the parties decided to present briefs for their arguments.  



The parties agreed upon dates for the presentation of briefs.  A Briefing Order dated August 25, 2011, memorialized the agreed schedule with Main Briefs due September 30, 2011, and Reply Briefs due October 11, 2011.  Both parties filed Main and Reply Briefs in compliance with the schedule.  The record was closed on October 11, 2011.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant is Original 50’s which operates as a diner at 800 Edison Furlong Road, Furlong, Pennsylvania.  Tr. 13.
2. Claudine Ascher is the 100% owner of Original 50’s and is self-employed.  Tr. 11.

3. Claudine Ascher has owned Original 50’s since 2003.  Tr. 12-13.

4. Original 50’s existed as a family-owned business prior to 2003, but Ms. Ascher took over the business and incorporated it in 2003.  The business was incorporated on June 13, 2003.  Tr. 13. 78 and PECO Exhibit 7.

5. Original 50’s service address is 800 Edison Furlong Road, Furlong, PA.  Claudia Ascher is the president, secretary and treasurer of the company.  Original 50’s PECO service account number is 15143-00505.  The tax ID provided for electric service for Original 50’s is XXX-XX-5085.  The mailing address is the same as the service address.  Tr. 79 and PECO Exhibit 4, 5 and 7. 

6. Claudine Ascher purchased the 50’s Too business that had been operating as a Steak and Hoagie Factory in July and August 2007 for $90,000.  50’s Too was incorporated on August 7, 2007.  Tr. 18-19 and C-1.

7. Claudine Ascher is the president, secretary and treasurer of 50’s Too.  Tr. 79 and PECO Exhibit 8.

8. The service address for 50’s Too is 1167 Dublin Pike, Perkasie, Pennsylvania.  The tax ID provided with the service application at this service address is XXX-XX-5085.  The mailing address with this service is 800 Edison Furlong Road, Furlong, PA 18925.  50’s Too PECO service account number is 36509-35008.  Tr. 72-73, PECO Exhibit 1 and 3.

9. There are two separate and distinct entities, Original 50’s and 50’s Too, that existed relevant to the dispute.  Tr. 6-7. 

10. PECO provided electric service to Original 50’s and to 50’s Too.  Tr. 13-14, 27.

11. Complainant received a bill with fees for service provided to 50’s Too after having closed that establishment.  Complainant questioned those fees.  Complainant first became aware of this problem with PECO service sometime prior to receiving a shut-off notice in February 2011.  Tr. 14.
12. Complainant closed 50’s Too in February 2011.  Tr. 14-15.

13. Prior to February 2011, 50’s Too’s billed services were not on the bill for Original 50’s.  Tr. 15.

14. No shut-off occurred in February 2011.  When Complainant received the shut-off notice in February, Complainant contacted counsel to address the shut-off.  Tr. 15.

15. 50’s Too EIN is 26-0759565, which was obtained on August 28, 2007.  Tr. 18-19 and C-2.

16. The manager/bookkeeper of 50’s Too, who happened to be the mother of Ms. Ascher, initially set up the electric service for the company with PECO.
  Tr. 26-27.

17. Ms. Ascher was not notified by PECO that there was a problem with the account for 50’s Too and she did not sign an agreement with PECO for service to 50’s Too.  Tr. 27.

18. Ms. Ascher was not aware that the tax ID number for Original 50’s was given to PECO to initiate the electric service for 50’s Too.  Furthermore, Ms. Ascher was never contacted by PECO to provide a tax ID number for 50’s Too. Tr. 27.

19. Ms. Ascher would sign the checks for electric service consumed by 50’s Too, but the manager of 50’s Too would pay the bill for the company’s electric service.  Ms. Ascher did not participate in the management of 50’s Too.  Tr. 27-28.

20. In February 2011, Original 50’s received correspondence from PECO requiring an additional security deposit in the amount of $1,325 in one installment.  PECO cautioned that utility service may be shut off if the deposit was not paid timely.  Tr. 29 and C-3.

21. Ms. Ascher believed Original 50’s 2010 annual usage for electric service from PECO was 79,507 kWh and the company’s 2011 annual usage for electric service was 78,492 kWh.  Tr. 30-31 and C-3, pgs. 2 & 3.

22. Ms. Ascher believed the electric usage for 2011 was lower than the electric usage for 2010 and consequently, questioned the need for a security deposit.  Tr. 31 and C-3, pgs. 2 & 3.

23. Ms. Ascher authorized the manager of 50’s Too, her mother, to establish electric service with PECO for the company.  Tr. 32.

24. Ms. Ascher applied for electric service for Original 50’s and acknowledged paying a security deposit for Original 50’s sometime prior to initiating service for 50’s Too.  Ms. Ascher did not fill out the application for service for Original 50’s; however, she paid the bills for the electric service.  Tr. 33-34.

25. Ms. Ascher’s first verbal contact with PECO was regarding the joint bill of Original 50’s and 50’s Too, sometime in February 2011.  Tr. 34.

26. Ms. Ascher never entered into a payment agreement with PECO.  Tr. 35.

27. To the best of her knowledge, Ms. Ascher knew of no one that contacted PECO to provide it with the tax ID number for 50’s Too.  Tr. 35.

28. The bills for electric service corresponding to 50’s Too came to the address of Original 50’s.  The mailing addresses for electric bills for the two entities were the same but the service addresses were distinct and separate as well as the accounts for service.  The corporate documents for both entities went to Ms. Ascher’s home address.  Tr. 39-40, 46-47, and C-1.
29. Ms. Ascher was in the location of 50’s Too preparing the business to open to the public prior to receiving the tax ID number for 50’s Too.  Tr. 47-48.
30. Ms. Ascher did not go through the individual bills received at Original 50’s.  Tr. 48.

31. It was not Ms. Ascher’s intention to have Original 50’s responsible for all of the PECO bills mailed to 800 Edison Furlong Road, Furlong, PA 18925.  Tr. 49.
32. Ms. Amy Van Hulst was the manager of 50’s Too from March 2008 until the business closed to customers in August 2010.  Ms. Van Hulst currently works at Original 50’s.  Tr. 50, 53.
33. Ms. Van Hulst started working at Original 50’s in September 2000 as a bus person.   

34. In March 2008, 50’s Too owed PECO $4,800.  To the best of Ms. Van Hulst’s recollection it was the end of February 2008, when 50’s Too established its first payment agreement with PECO.  Tr. 51-52.

35. Ms. Van Hulst admitted that she was unsuccessful in keeping the payment agreement for 50’s Too with PECO because she was late on a payment sometime in late fall or early winter in 2009.  Her experience was that the consequence of failing to comply with the terms of the payment agreement was to start over again to negotiate a new payment agreement.  Tr. 52, 57.

36. Ms. Van Hulst does not recall receiving any shut-off notices during her tenure as manager of 50’s Too.  Ms. Van Hulst only recalls warnings from PECO if certain amounts were not paid toward the outstanding electric bill, then a shut-off notice would follow.  Tr. 52.

37. Ms. Van Hulst recalls two distinct times when a certain amount was paid in order to keep electric service for 50’s Too.  Tr. 52-53.

38. Ms. Van Hulst was not sure when the last installment toward a payment agreement was made for 50’s Too electric service.  Tr. 53.

39. The electric service for 50’s Too was never shut-off and the arrearage for the service continued to accrue.  Tr. 54.

40. When 50’s Too closed to customers in August 2010, the approximate amount owed for electric service was $14,000.  The electric service remained on.  Tr. 54.

41. The telephone number associated with the account for 50’s Too was 215-794-9954.  This telephone number was for the physical location of Original 50’s.  Tr. 55.

42. Ms. Van Hulst did not work at Original 50’s from March 2008 to August 2010.  Any termination notices delivered by telephone for 50’s Too, were not received by her.  Tr. 55.

43. Ms. Ascher’s mother set up the initial payment agreement between PECO and 50’s Too.  She was the manager of 50’s Too at the time.  Ms. Van Hulst was aware of the payment agreement when she was manager of 50’s Too and intended to comply with the agreement.  Tr. 57-58.

44. Ms. Van Hulst acknowledged that 50’s Too received phone calls from Respondent when they fell behind in the payment agreement to state what was needed to be paid to keep the electric service.  Ms. Van Hulst stated that this would cause them to be initialized into another payment agreement.  Tr. 60.

45. The bill for 50’s Too electric usage came every month to the physical location of Original 50’s.  Ms. Van Hulst would pick up the electric bill at Original 50’s for the usage at 50’s Too.  The payments for the electric usage of 50’s Too were always paid by the bank account of 50’s Too.  Tr. 60-61.

46. Ms. Van Hulst was aware that the bill for electric usage for 50’s Too was addressed to Original 50’s.  Ms. Van Hulst was not concerned about contacting PECO to differentiate the bills further because there were different account numbers corresponding to electric usage for each entity. Tr. 61-62.

47. Ms. Van Hulst testified that after the initial payment agreement in March 2008, 50’s Too fell behind again in paying the bills.  50’s Too received a telephone call from PECO to set up another payment agreement.  Ms. Van Hulst recalled that the telephone call was to 50’s Too physical location but does not recall when the call was made.  Tr. 62-65.

48. Original 50’s had a telephone number and 50’s Too had a telephone number.  Both telephone numbers were separate, unique and distinct.  Tr. 64.

49. It was a common occurrence for employees at Original 50’s to redirect a telephone call to 50’s Too when it was determined that the communication was solely for 50’s Too.  Tr. 66. 
50. Ms. Renee Tarpley is a senior regulatory assessor with PECO.  She has been a regulatory assessor for 10 years and been employed by PECO for 26 years.  She is personally familiar with this Complaint.  Tr. 70-71.

51. According to the records of PECO, the customer at 1167 Dublin Pike was Original 50’s.  Tr. 72 and PECO Exhibit 1.

52. Electric service was initiated for Original 50’s on August 13, 2007 at the service address of 1167 Dublin Pike.  PECO stopped billing for electric services for 1167 Dublin Pike on September 1, 2010.  PECO did not receive a service application from 50’s Too.  Tr. 73, 80.

53. The final unpaid balance for service provided to 1167 Dublin Pike service address was $13,113.65.  Tr. 73 and PECO Exhibit 1.

54. From August 13, 2007 through September 1, 2010, PECO did not receive a service application for service at 1167 Dublin Pike for any person or entity other than Original 50’s.  Tr. 73-74.

55. According to the records of PECO, the customer at 800 Edison Furlong Road is Original 50’s.  Tr.74 and PECO Exhibit 4.

56. PECO transferred the unpaid balance in the amount of $13,113.65, from the account that PECO provided electric service at 1167 Dublin Pike to the account that was serviced at 800 Edison Furlough Road on September 29, 2010.  Tr. 74-75 and PECO Exhibit 4.

57. PECO’s transfer procedure occurs when a customer has multiple locations corresponding to separate accounts.  When an account for that customer closes, PECO transfers the outstanding balance from the inactive account into an active account if the customer has the same name, same rate class of service and the same customer ID.  Tr. 75, 76 and PECO Exhibit 5.

58. PECO’s procedure is to transfer the debt after the due date of the final bill of the inactive account.  Tr. 76.

59. The tax ID number provided for Original 50’s that received electric service at 800 Edison Furlong Road is XXX-XX-5085, which is the same tax ID number provided for the service address at 1167 Dublin Pike.  Tr. 76 and PECO Exhibit 5.

60. PECO’s application process for totally new customers requires the customer to bring in documentation about the officers, tax ID and pay a security deposit at a PECO office.  Tr. 77.

61. If the customer is an established customer of PECO meaning the customer already has PECO service, the Respondent references the established account and will waive a security deposit based upon the creditworthiness of the established account.  Tr. 77-78.

62. 50’s Too was not required to pay a security deposit because it referenced the identification information of Original 50’s when the account was established for service at 1167 Dublin Pike.  PECO did not charge a security deposit on the account for service at 1167 Dublin Pike.  Tr. 78.

63. PECO charged a security deposit in the amount of $2,345 on May 5, 2009, for the account that was provided electric service at 1167 Dublin Pike because that account had become delinquent.  A delinquent status means the bills are not timely paid as rendered.  Prior to the assessed deposit charge the bills at 1167 Dublin Pike were either partially paid or not paid at all, and thus, the account was found to be delinquent.
  Tr. 78, 80.

64. Once a commercial account is delinquent, PECO looks at the amount of the highest bill within 12 months and doubles that amount to arrive at the amount required for the security deposit.  Consequently, the security deposit is based on the highest usage of electric service over a 12 month period.  Tr. 81-82, 89-90.
65. Original 50’s was assessed a security deposit in the amount of $1,320 to initiate service.  Original 50’s was again assessed a security deposit on February 22, 2011, in the amount of $1,325.
  Tr. 81 and PECO Exhibit 4.
66. The bill for Original 50’s on November 12, 2010, in the amount of $654.17, was not paid.  Failure to pay caused the account to be considered delinquent.  Tr. 93-94 and PECO Exhibit 4. 
67. Ms. Tarpley believed the account for Original 50’s was brought up to date in March 2011.  Tr. 94.

68. The account for Original 50’s remained delinquent in February 2011.  Looking over the usage for the 12 months preceding February 2011, the highest bill was issued on July 23, 2010, in the amount of $1,329.50.  Original 50’s was billed an additional amount of $1,325 on February 22, 2011, for its security deposit.
  Tr. 82 and PECO Exhibit 4.  
69. Once no payment is made by the due date, the account is delinquent and PECO can collect on the account.  A 72-hour notice is sent to a commercial customer that PECO requests payment on the amount due or service will be terminated by a scheduled date.  Tr. 82-83.

70. The 72-hour notice was issued to the property or given by telephone call.  Tr. 83.

71. Ms. Tarpley testified that a termination notice was issued on May 25, 2011, to Original 50’s for unpaid consumption charges for the electric service at 800 Edison Furlong Road and the unpaid security deposit.  The total sum for these unpaid charges was $1,904.51.  Tr. 84-85.

72. Once Original 50’s filed the instant Complaint, PECO placed $13,113.65 on hold because that amount was transferred into the account but was disputed.  Tr. 85.

73. Ms. Tarpley believed that once a customer established an account for service with PECO, the customer should contact PECO if there is a change in the tax ID number.  Tr. 87.

74. According to PECO records, the person that initiated service for 1167 Dublin Pike location, Monique Van Hulst, referenced the 800 Edison Furlong Road address, gave the appropriate information and tax ID for the new establishment and didn’t want to pay a security deposit for this service.  Tr. 88-89.

75. The application process is explained to the customer by providing information regarding the difference in the process if you are a new customer versus an existing customer of PECO.  This information is provided usually over the phone when the customer calls to establish service.  This information is not provided by letter to the customer.  Tr. 88.

76. If the customer is new, they have to complete the application in person by going to a PECO office.  Tr. 88.

77. A security deposit is required for a totally new entity.  A security deposit is not required for a new service address of an existing entity.  However, PECO would charge a security deposit for an existing entity if that customer had poor credit or bad standing with PECO.  Tr. 88-89.

78. Prior to the transferred amount attributed to service at 1167 Dublin Pike, Original 50’s had only one month delinquent, which was the bill due on February 17, 2010.  That bill was not paid until March 15, 2010.  Tr. 95 and PECO Exhibit 4.

79. Original 50’s service location had no arrearage at the time the transferred amount billed for electric usage by 50’s Too occurred.  However, Original 50’s account became more frequently delinquent after the transfer occurred.  Tr. 95.

80. The monthly bill for a PECO customer indicates whether the account is delinquent and whether the account is subject to collection activity.  Tr. 96.

81. PECO provides reminder telephone calls to its customers regarding delinquency status and shut-off notices.  Tr. 97.

82. The account attributed to the service address for 50’s Too, had two payment arrangements.  Payment arrangements stop collection activity on the account.  The account attributed to the service address for 50’s Too entered into a payment arrangement on March 25, 2010, and the account also was subject to budget billing.  Budget billing also ceases collection activity.  Tr. 97 and PECO Exhibit 4. 

DISCUSSION

The issue here is whether Complainant sustained its burden of proof to show that PECO erred in transferring the account balance attributed to service to 50’s Too in the amount of $13,113.65, to the account of Original 50’s.  In addition, the Complainant questioned whether PECO is justified in billing a security deposit to Complainant for $1,325. 
The party filing the complaint bears the burden of proving that it is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976); Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


The following facts are not disputed by the parties:

(1) An authorized agent for Complainant established electric service with PECO in August 2003 for Original 50’s at account number 15143-00505 with Tax ID number XXX-XX-5085, service address at 800 Edison Furlong Road, Furlong, Pennsylvania and mailing address at 800 Edison Furlong Road, Furlong, Pennsylvania.  Tr. 13-14, PECO Exhibit 4.
(2) An authorized agent for Complainant established electric service with PECO in August 2007 at account number 36509-35008 with Tax ID number XXX-XX-5085, service address at 1167 Dublin Pike, Perkasie, Pennsylvania and mailing address at 800 Edison Furlong Road, Furlong, Pennsylvania.  Tr. 41, PECO Exhibit 1.
(3) The name of the establishment for the second subsequent account sounds the same as the named establishment for the first account but is spelled differently.  Tr. 7-8.
(4) Neither Complainant nor 50’s Too paid a security deposit to establish the second account.  Tr. 77-78.
(5) Original 50’s is a separate and distinct entity from 50’s Too.  Tr. 6-7, 25.
Entity responsible for service at 1167 Dublin Pike 
The Complainant argued that there is no enforceable contract for service with Original 50’s to assume the responsibility of the electric services at service address, 1167 Dublin Pike, Perkasie, Pennsylvania, for 50’s Too.  Complainant M.B. at 7.  Complainant contended that the contract for electric services at 1167 Dublin Pike, Perkasie Pennsylvania was with the entity 50’s Too and not Original 50’s.  Id.  Complainant argued, 
At no time did PECO Energy contact either business to inquire or to state with which business it expected payment for service provided to the Perkasie location, the location of [50’s Too].  The employees of [50’s Too] were unaware that once its tax identification number was obtained that it should have or could have provided that number to PECO Energy to ensure or confirm that [50’s Too] was the responsible party.

Id at 7-8.  Complainant goes further to state that PECO was in a superior bargaining position; and thus, should have made clearer the terms to obtain service or forwarded a written agreement to Complainant so that the terms of the contract would be clear to Complainant.  Id at 8. 



Complainant questioned whether there was assent to contract for electric service in this matter by Original 50’s at 1167 Dublin Pike, Perkasie, Pennsylvania.  Complainant asserted that a meeting of the minds between the parties contracting must exist to constitute a contract.  Rich v. Pifer, 100 Pa. Superior Ct. 483, 487 (1930).   Complainant argued that the electric service at issue was provided to 50’s Too and that there was never a “meeting of the minds” to hold Original 50’s responsible for electric services at 1167 Dublin Pike, Perkasie, Pennsylvania.  Complainant M.B. at 9.  Complainant contended that when PECO offered the electric services at 1167 Dublin Pike, Perkasie, Pennsylvania, it was the intention of 50’s Too to be the responsible party for that service.  Complainant M.B. at 10.  Complainant proclaimed any alleged contract for responsibility by Original 50’s of service was a mutual mistake or misconception of a basic assumption to the bargain among the parties and when both parties make mutual mistake there can be no contract.  Complainant M.B. at 11 comparing Raffles v. Wichelhaus, 184 WL 5985 (1864), 159 Eng Rep 375.  Complainant implied PECO made a mistake by believing it had accepted to provide service for Original 50’s and 50’s Too made the mistake of believing PECO had contracted with 50’s Too.  Complainant M.B. at 7, 10.  Complainant stated that Original 50’s was never aware of an offer for service to be rendered to it rather than rendered to 50’s Too.  Complainant M.B. at 11.


Respondent contended that authorized agents set up accounts for Original 50’s at two separate service addresses, 800 Edison Furlong Road, Furlong, Pennsylvania, initiated August 2003; and 1167 Dublin Pike, Perkasie, Pennsylvania, initiated August 2007.  Both accounts have the same tax ID and the same mailing address.  The latter account after three years of service was discontinued by customer request with an outstanding balance of $13,113.65.  The unpaid balance was transferred to the other active account at 800 Edison Furlong Road on September 29, 2010.  PECO M.B. at 3.  


Respondent stated, “a contract is created where there is mutual assent to the terms … by the parties with the capacity to contract.”  PECO M.B. at 7, citing, Firetree, Ltd. V. Dept. of General Services, 920 A.2d 906 (Pa. Commw. Ct. 2007).  Furthermore, “contracting parties are bound by their agreements, without regard to whether the terms thereof were fully understood.”  Id, citing, Simeone v. Simeone, 525 Pa.392, 581 A.2d 162 (1990).  Respondent argued critically, 
(1) the name given by the authorized agent for the applicant of service on or about August 13, 2007 was Original 50’s;

(2) the tax ID was that of Original 50’s;

(3) the mailing address was that of Original 50’s;

(4) the service was immediately effective after application and provided for three years until discontinued by customer request;

(5) the Complainant failed to correct the name of the entity on the account despite receiving monthly bills in the name of “Original 50’s.

PECO M.B. at 8.  Consequently, Respondent contended that the actions of the Complainant show clear intent to contract with it for electric service for Original 50’s.  



Respondent stated that, once it is established that Original 50’s contracted for electric service for both accounts at issue, Commission regulations do not prohibit PECO from transferring the unpaid debt from the inactive account to the active account of the Complainant.  PECO M.B. at 9.  Additionally, Complainant failed to cite authority that bars the transfer for the same customer and rate class.  PECO M.B. at 7.



The evidence is clear that the name of the applicant on the account number 36509-35008 established in August 2007, tax ID number, and the mailing address correspond to Original 50’s.  There is no dispute that the authorized agent who provided the information that established this account for electric service was an authorized agent of both entities, Original 50’s and 50’s Too.  



The Respondent provided service to Complainant after Complainant solicited such service.  Respondent billed Complainant for the service and Complainant paid for the service billed.  A performance contract was established when the Respondent provided electric service to Complainant as Complainant requested.  Complainant accepted the performance by paying the bill.  Thus a contract is established.  The critical issue is who contracted with whom. 

The authorized agent could have belabored the distinction between the two entities when applying for service for 50’s Too.  The authorized agent could have just stated the name over the telephone “Back 2 to Fifties Diner” without specifically emphasizing that she was providing information regarding the company that used “the number 2” and not the word “to” in its name.  Quite reasonably the Respondent could have interpreted the applicant as Original 50’s upon hearing the name and the other identification information received in the application.  Or the authorized agent could have emphasized the distinction between the names of the two entities involved in this dispute.  Frankly, the record fails to clarify what happened.
Additionally, the authorized agent could have made the decision to “give the first tax number she was aware of” for the purpose of shortening the application process to the benefit of the applicant.  Tr. 34 and 88-89.  More specifically, a security deposit would have been required for a new, distinct entity applying for electric service; whereas an existing customer need not pay a security deposit.  Tr. 88-89.  If the authorized agent was provided the information contrasting the benefit of an existing customer to a new customer, the authorized agent could have purposefully chosen to establish the account in August 2007 using Original 50’s as the current customer.  PECO M.B. at 7-8.  Here record shows through the testimony of the PECO witness, “The individual who [PECO] spoke to [to establish account number 36509-35008], according to our records, referenced the Edison Furlong address, didn’t want to pay a deposit and gave us the information and tax ID for the new establishment.”  Tr. 88.  Complainant failed to rebut this fact.     
Third, during the duration of the PECO account number 36509-35008 that is under dispute of who bears the responsibility for payment, the Complainant failed to correct the name on the bill.  Somewhat telling, Complainant’s sole shareholder testified,  

Q.  … your interaction with PECO to initialize service was to write the check for the deposit?

A.  Of my original, yes.

Q.  Okay.  And then someone else handled the other interaction?

A.  Correct.  I mean, I mailed it in.  I made the payments.

Q.  All right.  So you were responsible for funding the service?

A.  Correct.

Q.  Okay.  Someone else was the spokesperson for the original ---

A.  Correct.  The first ---

Q.  ---with PECO to initialize the service?

A.  Correct.

Q.  That is also the case with number two?  Someone else initialized the service?

A.  Made a phone call, yes.

Q.  And then you were to write the checks for the service that was received?  There’s no dispute that the service was received?

A.  Correct.  It was received, yes.

Tr. 37-38.

Q.  … So you purchased [50’s Too] in July [2007].  You’re making ready ---

A. Correct.

Q.  --- the business?

A.  Correct.

Q.  And in the process of making ready the business, we know you have to set up an account for electricity?

A.  Yes.

Q.  We also know … that you need a corporate ID?

A.  Correct.

Q.  You provided your home address for the corporate ID but you provided the [Original 50’s] address for service, right?

A.  Yes.



*

*

*

A.  I just wanted to say that I am very guilty of trusting other people to do ---.

Q.  This is what you learn running a business.

A.  Unfortunately, yes.  Letting my mother and et cetera take care of the paperwork for me.  I did not question it because it had a separate account number, so I assumed it was correct.

Tr. 41-43.  This exchange is an admission by the sole shareholder that she should have been more diligent in the affairs of both businesses.  The Complainant had tangible evidence that the billed party was Original 50’s and failed over the course of 3 years to change the discrepancy or communicate the discrepancy to Respondent.  

The Complainant failed to show that the authorized agent either did not understand that the information provided would result in Original 50’s being held responsible for the new account or that the authorized agent imparted to PECO that the information provided was temporary in nature until the information could be updated.  In either case, it is the burden of the Complainant to rebut the contentions provided by the Respondent.    

The Complainant could have successfully rebutted the contentions of the Respondent by providing the testimony of the authorized agent that established the August 2007 account number 36509-35008 to give her account of what occurred.  The Complainant failed to provide such testimony.  The Complainant failed to provide any documentation to rebut the reasonable understanding of the Respondent after the Respondent provided the performance that was desired by the Complainant when electric service was solicited.  


Based on the record evidence, it is found that the responsible party for the contract of electric service to account number 36509-35008 is Original 50’s as the Complainant has failed to rebut evidence or sustain its burden of proof otherwise.  The record does not substantiate a mutual mistake or misconception of the bargain as alleged by Complainant.  Consequently, Original 50’s is responsible for the outstanding debt owed in the amount of $13,113.65 for the PECO account at 36509-35008 that was transferred without error or prohibition to PECO account number 15143-00505.  The Complainant failed to sustain its burden of proof in dispute of this issue.
Additional security deposit to Original 50’s  
Complainant provided correspondence from Respondent that stated, “Due to an increase in your recent average monthly usage, an additional deposit of $1,325 is required… If you do not pay the deposit when billed, your utility service may be shut-off.”  Exhibit C-3.  Complainant provided evidence that its annual usage on its January 26, 2010, bill was 79,507 kWh and its annual usage on its February 23, 2011, bill was 78,492 kWh.  Exhibit C-3.  Complainant disputes the rationale for requesting another deposit for utility usage at its 800 Edison Furlong Road, Furlong, Pennsylvania service address.  Complainant M.B. at 12.

Respondent stated that it acted in compliance with the Company’s approved tariff.  The tariff at issue states in pertinent part,

… the Company may require industrial and commercial customers for which it may provide Consolidated EDC Billing or Separate EDC Billing to post a deposit at any time if the Company determines that the customer is no longer creditworthy or has bad credit or as otherwise permitted by Commission statutes, rules, regulation and as required by Federal Bankruptcy Law.  The Company retains the right to charge customers additional deposits based upon continued bad credit or lack of creditworthiness and increased usage.

PECO M.B. at 9 (Emphasis existed.) citing, PECO tariff rule 5.3.
  Moreover, Rule 5.4 of the PECO tariff states, “… For industrial and commercial accounts, the amount of the deposit shall be the Company’s projection of the sum of the Company charges in the customer’s two highest monthly bills in the 12 months following the deposit.”  Id, citing PECO tariff rule 5.4.    
Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably.  
Respondent stated that the additional amount for deposit was $1,325 requested in February 2011.  PECO M.B. at 10.  The initial deposit for Original 50’s was $1,320 so the total deposit requested was $2,645 ($1,320 + $1,325 = $2,645).  Id.  Respondent argued that Complainant’s two highest bills for electric service at 800 Edison Furlong Road were rendered on July 23, 2010 and August 23, 2010 in the amounts of $1,329.50 and $1,316.43, respectively for a sum total of ($1,329.50 + $1,316.43 = $2,645.93) $2,645.93.
  PECO Exhibit 4.  Respondent contended that it requested a security deposit in the amount of $2,645 in compliance with its Commission-approved tariff.  PECO M.B. at 10.

Most telling to its argument Complainant conceded that it is “not challenging the authority of PECO to have a commercial customer post a deposit at any time if the Company determines the customer is no longer creditworthy or that a deposit may be a measured formula relating to the customer’s use.”  Complainant R.B. at 9.  Complainant argued that the deposit “seems unjustified” when Original 50’s shows a decrease in usage from 2009 to 2010.  Original 50’s is challenging a transfer balance of what it perceived as a separate and distinct entity and customer and no request for security deposit or use of shut-off was rendered by PECO on the 36509-35008 account which accrued a delinquency in excess of $13,000.  Complainant R.B. at 9-10.    
Conspicuous to the argument presented by Complainant is the failure to allege any of the following:

1. the tariff is unreasonable;

2. the tariff does not apply;

3. the tariff is irrelevant; or

4. the Respondent applied the tariff incorrectly.

The undersigned ALJ agrees with the Complainant that the wording in the correspondence dated February 22, 2011, that provided notice of the increase of the security deposit is not clear and does not directly correlate with what is represented in PECO tariff rules 5.3 and 5.4.  I agree that the sentence “Due to an increase in your recent average monthly usage, and additional deposit … is required” does not correlate to the sum of the peak amounts billed over the course of 12 months.  Exhibit C-3 (Emphasis added.) compared to PECO tariff rule 5.4.  Unfortunately, the Complainant has not shown that the Respondent unreasonably applied PECO tariff rules 5.3 and 5.4 to this dispute or otherwise demonstrated that the increased amount for the security deposit at issue is unwarranted.  
Regarding the increased security deposit for the Complainant from $1,320 to $2,645 which generated a request from Respondent for an additional $1,325 from Complainant, the Complainant has failed to satisfy its burden to prove that the request for the additional security deposit was unreasonable or that the tariff rules were applied incorrectly.

Improper notice to terminate service
Respondent argued that on June 22, 2011, the 72-hour notice for termination of electric service at 800 Edison Furlong Road because of past dues charges in the amount of $1,904.51 was proper.  PECO M.B. at 10.  In the Reply Brief of the Respondent it is noted that the Complainant did not address this issue.  PECO R.B. at 4.  PECO surmised that because the issue was not included in the written arguments of the Complainant, the allegation is withdrawn or no longer subject to dispute.  Id.  

The undersigned ALJ determined that the two abovementioned issues were germane to the Complaint filed on February 24, 2011, and the amended Complaint filed July 22, 2011.  In any event, it is agreed that the issue of whether the notice to terminate service was proper on June 22, 2011, was not argued by the Complainant.  Consequently, the Complainant failed to sustain its burden of proof on this issue.  In the event that Complainant did intend the notice of termination of service on June 22, 2011, as an allegation in its amended Complaint, that issue was not sustained by Complainant. 

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has failed to establish that there is no contract between Complainant and Respondent.

5. Complainant has not sustained its burden of proof that Respondent acted inadequately or unreasonably in holding Complainant responsible for electric service provided to 1167 Dublin Pike, Perkasie, Pennsylvania and PECO account number 36509-35008.
6. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981); 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997). 
7. Complainant has failed to sustain its burden of proof that the tariff at issue was applied incorrectly or that the tariff is unreasonable or inadequate or is not germane to this dispute. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the amended formal Complaint filed by John J. Hare, Jr., Esquire on behalf of Back to the Fifties Diner, Inc. against PECO Energy Company at Docket No. C-2011-2227751 is dismissed.
2. That Back to the Fifties Diner, Inc. is held responsible to pay for the PECO account number 36509-35008 providing electric service to 1167 Dublin Pike, Perkasie, Pennsylvania in the amount of $13,113.65 that was transferred to Back to the Fifties Diner, Inc. PECO account number 15143-00505 on September 29, 2010.

3. That Back to the Fifties Diner, Inc. is responsible to pay PECO Energy Company the amount which was under dispute of $1,325 for an additional security deposit attributed to increased electric usage by Back to the Fifties Diner, Inc. at 800 Furlong Edison Road, Furlong, Pennsylvania within forty-five (45) days of entry of this Order.
4. That the Secretary’s Bureau shall mark the record at Docket No. C-2011-2227751 closed.

Date: December 29, 2011


















Angela T. Jones









Administrative Law Judge
� 	The witnesses sometimes refer to Ms. Ascher’s mother as Monique or Mrs. Monique Van Hulst.


� 	The witness testified that the deposit was charged about April 2009, but subsequently testified to the specific date of May 5, 2009.


� 	The witness stated that the first deposit was $1,321 and that the total deposit for the history of the account is $2,645.  Tr. 81.  However, PECO Exhibit 4, at page 3, shows a deposit charge on February 22, 2011 of $1,325.  If the total deposits charged for the history of the account is $2,645 then the initial deposit was $2,645 – 1,325 = $1,320.  The difference is one dollar that is not accounted for.  The witness subsequently testified that the initial deposit was $1,320.  Tr. 82.


� 	According to the testimony the security deposit should be the highest bill doubled ($1,329.50 x 2 = $2,659) subtracted by  the previous security deposit ($2,659 – 1,320 = $1,339).  Complainant was actually billed less, $1,325, than the amount calculated.


� 	This tariff was not made part of the evidentiary record.  PECO should have introduced the tariff as part of the record to alert Complainant to its demurrer evidence.  However, the undersigned ALJ can take judicial notice of the tariff pursuant to 52 Pa.Code § 5.408(a), which states, “Official notice or judicial notice of facts may be taken by the Commission or the presiding officer.”


� 	In Respondent’s Main Brief, PECO represents that the amount for July 23, 2010 was $1,329.59 in error.  The amount on PECO Exhibit 4 for July 23, 2010 was $1,329.50.  Consequently, the sum total presented by PECO was also incorrect.  The numbers presented here reflect the amounts provided in evidence.
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