BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bette Marinoff						:
							:
	v.						:		F-2010-2214999
:
PECO Energy Company				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


On November 19, 2010, Bette Marinoff (“Complainant”) filed a formal complaint against PECO Energy Company (“Respondent” or “PECO”) alleging high bills and high payment plans on Complainant’s residential account with Respondent.  On December 28, 2010, Respondent filed an Answer in response to Complainant’s formal complaint.  In its responsive pleading, Respondent averred there were no errors in its billing statements to Complainant.  Complainant did not file an answer to Respondent’s new matter pursuant to 52 Pa. Code §5.63. 

		On August 11, 2011, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on September 13, 2011.  On August 12, 2011, the undersigned issued a Prehearing Order.  

The presiding officer convened the initial telephonic hearing as scheduled on September 13, 2011.  Ms. Marinoff  appeared pro se and testified on her own behalf.  Respondent was represented by Michael A. Gruin, Esquire.  Attorney Gruin presented the testimony of one witness, and offered five exhibits, marked PECO Exhibit 1, 2, 4, 5, and 6, which exhibits were admitted into evidence on September 13, 2011.  The transcript of the hearing contains thirty-one (31) pages and was received in the presiding officer’s office on October 14, 2011.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  

On October 17, 2011, the record was closed by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Bette Marinoff, resides at 1803 Mower Street, Philadelphia, Pennsylvania, with her daughter, who works at a nearby casino, and two grandchildren, who are under the age of 18 years, and where she has resided since May of 1995.  (Tr. 8). 

2.	When Complainant noticed an increase in her monthly electric bills, she contacted the utility company but was not allowed to get on a budget because she did not comply with a previous budget arrangement and missed two consecutive payments.  (Tr. 9, 23).  

3.	Complainant filed an informal complaint against Respondent with the Commission’s Bureau of Consumer Services (“BCS”).  On October 28, 2010 at BCS No. 002740087, BCS ordered Respondent to put Complainant on a budget which requires Complainant to pay $155 per month plus an additional $19 per month to reduce her arrears (which totaled $1,080.88 at that time).  (Tr. 9, 22; PECO Exhibit 6).

4.	 Complainant felt so overwhelmed by her debts that she did not pay the budget amount.  (Tr. 9-10, 23; PECO Exhibit 1).

5.	 Complainant receives $1,218 per month in Social Security Disability income plus $535 per month from her daughter.  Complainant’s daughter works full time at Park’s Casino in Bensalem where she is paid $4 per hour plus tips, and earns approximately $2,000 each month.  (Tr. 7-12).
6.	Complainant has not been able to work since 2008 and no longer receives unemployment compensation.  (Tr. 12).

7.	As of September 13, 2011, Complainant owes $2,323.19 to Respondent for electric service provided previously.  (Tr. 20; PECO Exhibit 1).

8.	Complainant paid Respondent three times in 2011: $122.39 paid on March 28th; $150.00 paid on August 8th; and $100.00 paid on September 12th.  (Tr. 21; PECO Exhibit 1).

9.	Previously, Respondent issued a payment agreement to Complainant on November 14, 2007 when she had an arrearage of $343.40.  Complainant complied with that agreement.  (Tr. 21; PECO Exhibit 1).

10.	On January 13, 2011, PECO sent Complainant a letter which listed various data about Complainant’s account which were in Respondent’s records, provided information about the Customer Assistance Program, and gave Complainant a telephone number to call if Complainant had questions.  (Tr. 24; PECO Exhibit 5).

11.	Complainant responded to the January 13th letter and applied for PECO’s Customer Assistance Program.  Respondent denied program benefits to Complainant because her daughter’s income (base pay plus tips) makes the household ineligible for low income services.  (Tr. 15, 25).

12.	On August 29, 2011, PECO sent Complainant another letter similar to the January 13th letter, which listed $1,225.08 as the amount that must be paid in order to reinstate the payment agreement from October 2010, and warned termination of services can proceed on any unpaid consumption charges which accrue after the filing of the formal complaint in December 2010.   (Tr. 25; PECO Exhibit 4).

13.	From December 2009 to May 2010, Complainant’s bills ranged from $81.40 to $238.16, and averaged $117.04 each month over the eighteen (18) month period.  (PECO Exhibit 1).

14.	From June 2010 to August 2011, Complainant’s bills ranged from $83.78 to $377.23, and averaged $171.17 each month over the sixteen (16) month period.[footnoteRef:1]  (PECO Exhibit 1). [1:  	These figures include two months (October 2010 and November 2010) when Complainant was on a budget agreement and paid $217.67 less than she would have if not on a payment agreement.  If those two amounts are added into the average, then Complainant’s average monthly bill increased up to $184.77 during that sixteen month period.  (PECO Exhibit 1).] 


15.	Complainant’s household income totaled $2,874.61, which includes Social Security income equal to $1,218 per month plus her daughter’s $1,621.61 earned income per month.  Her income for a household with two adults and two children is one hundred fifty six percent (156%) of the Federal Poverty Income Guideline level.  (PECO Exhibit 6).

		16.	On November 19, 2010, Complainant filed a formal complaint to appeal timely the BCS decision dated October 28, 2010.    

DISCUSSION

		In this matter, Complainant alleges PECO issued high bills and a payment plan that exceeds her ability to pay.  Complainant requests the Commission lower her monthly payment from the current $155 for monthly charges plus $19 towards reducing the arrears, down to $125 for monthly charges plus $19 towards reducing the arrears.

		Complainant, who appeared pro se, did not move to admit any exhibits.  Respondent presented one witness in support of its position and moved to admit five exhibits, which exhibits were admitted without objection.

		Complainant testified she complied with one payment agreement with PECO in 2007 but wasn’t able to make the payments as established by BCS in October 2010.  Complainant averred she became too overwhelmed with all the payments she had to make to various creditors, due to the lack of income caused by her medical disability.  As a result, she didn’t make the payments when and in the amount she should have.  Complainant asks the Commission to give her a better payment arrangement which she can afford to pay.  She avers she received a payment arrangement with the natural gas company she can afford and doesn’t understand why PECO also won’t give her a more affordable payment arrangement as well.  Complainant asks that she be allowed to have a payment arrangement which totals no more than $145 per month, instead of the current arrangement to pay $174 per month (i.e., $155 on budget plus $19 on arrears).

		Respondent’s witness testified Complainant had a payment agreement previously, with which she complied.  After complying with that agreement, Complainant sought an additional agreement through the Commission’s Bureau of Consumer Services, which granted a new payment agreement in October 2010.  Respondent contends Complainant did not comply with that agreement and it was terminated.  Since that time, Respondent avers Complainant failed to make full and timely payments on her account, resulting in a large balance due exceeding $2,300 as of the time of the hearing.  

Conclusion

		Complainant seeks the Commission’s intervention and, therefore, bears the burden of proving Respondent violated provisions of the Public Utility Code or the regulations in some fashion.[footnoteRef:2]  Thus, Complainant must show, by a preponderance of the evidence[footnoteRef:3], PECO is responsible for the problem described in the Complaint, and she is entitled to the relief requested.[footnoteRef:4]     [2:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
]  [3:  	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [4:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ] 


There was no dispute between the parties about the facts in this proceeding.  Both witnesses provided credible testimony.  The question presented by Complainant was whether the Commission could grant to Complainant a better, and more affordable, payment arrangement than the one granted by BCS.  The evidence presented shows that Complainant received the best available payment arrangement from BCS.

Section 1405(a) in Title 66 of Pennsylvania Statutes Annotated authorizes the Commission to investigate complaints regarding payment disputes between a public utility (such as PECO) and its customers (such as Complainant) and authorizes the Commission to establish payment agreements between a public utility and its customers.  66 Pa. C.S.A. §1405(a).

In addition, the provisions of Purdon’s Title 66 provide as follows:

(b)  Length of payment agreements.   The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

(c)  Customer assistance programs. --Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

(d)  Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
(e)  Extension of payment agreements. --If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f)  Failure to comply with payment agreement. --Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.


Under the provisions of 66 Pa. C.S.A. §1405(b)(2), the Commission is authorized to grant a payment arrangement which gives the customer up to two years in which to pay off the arrears.  In this proceeding, Complainant’s balance totals $2,323.19 and if she were to pay off those arrears within two years, she would have to pay $96.80 each month, instead of the $19.00 monthly payment granted by the BCS decision to reduce her arrears.  Therefore, the rate to repay the arrears, as established by BCS, is more affordable than an arrangement the hearing officer could provide.  Therefore, Complainant did not meet her burden of proof in this proceeding.  66 Pa. C.S.A. §332(a).  

CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of this case.  66 Pa. C.S. A. §701.

2. Complainant has the burden of proving Respondent is not providing reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Complainant failed to prove Respondent is not providing reasonable and adequate service.  

		4.	Complainant is receiving the most affordable payment arrangement available, pursuant to 66 Pa. C.S.A. §1405.

ORDER


		THEREFORE,

		IT IS ORDERED:

		That the complaint of Bette Marinoff versus PECO Energy Company at Docket No. F-2010-2214999 is hereby dismissed.




Date:  January 3, 2012				                                                       									Katrina L. Dunderdale
							Administrative Law Judge
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