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I. HISTORY OF THE PROCEEDING



On March 31, 2010, PPL Electric Utilities Corporation (PPL or the Company) filed its Supplement No. 83 to Tariff Electric – Pa. P.U.C. No. 201 (Supplement No. 54) to become effective June 1, 2010, seeking Commission approval of rates and rate changes that would modify existing tariff provisions and increase the level of rates charged for providing electric distribution service.  



The case litigation resulted in a settlement of a number of issues and full litigation of a number of other issues.  A Recommended Decision issued October 15, 2010, recommended approval of the settled portion of the case without modification and recommended disposition of the other issues.  On December 21, 2010, the Commission’s Opinion and Order was entered, which adopted the Recommended Decision with certain modifications and disposed of the parties’ exceptions and reply exceptions.  



On January 5, 2011, one of the parties to the rate case, PP&L Industrial Customer Alliance (PPLICA) filed a Petition for Reconsideration regarding the denial of its request to establish a special rate for one of the Company’s industrial customers, Donsco, Inc.  PPL Electric filed a timely Answer on January 18, 2011.  By Opinion and Order entered January 13, 2011, the Commission granted reconsideration pending review of the merits.



By Opinion and Order entered April 27, 2011, the Commission remanded the issue to the Office of Administrative Law Judge for further proceedings and a recommended decision on remand.  



On April 27, 2011, a Notice of Initial Prehearing Conference on remand was issued which set the prehearing conference for May 16, 2011.  I issued a prehearing order directing the participating parties to file a prehearing memorandum on or before May 11, 2011.  Prehearing memos were filed by the Company, PPLICA, Office of Trial Staff (OTS)
, Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA), and Eric Joseph Epstein.  



The following parties indicated that they wished to remain on the service list but would not participate unless the scope of the proceeding changed:  Dominion Retail, Inc., Commission on Economic Opportunity, Whitehall Township, Sustainable Energy Fund, and Retail Energy Supply Association (RESA).  International Brotherhood of Electrical Workers, Local 1600 (IBEW) and Citizens for Pennsylvania's Future (PennFuture) ask to be removed from the service list for this portion of the proceeding.



The parties agreed upon a schedule which was adopted by Scheduling Order issued May 16, 2011.  In addition, the parties were directed to and reported that they did engage in settlement negotiations, but they were unable to resolve the matter.  



Because of the large size of the record in the rate case itself, the parties presented a reproduced record (RR) of documents from the underlying rate case which would likely be used in the remand.  This is for the ease of reference for parties, the presiding officer, and staff.



The parties submitted prepared testimony according to the schedule, and the evidentiary hearing was held on September 16, 2011.  The transcript from pages 530 through 603 was filed on September 21, 2011.  The Company submitted transcript corrections.  Both the Company and PPLICA sought the admission of a late-filed exhibit produced pursuant to on-the-record data requests granted at the hearing.  By Order dated October 19, 2011, the transcript corrections were permitted and the two exhibits admitted.


Main Briefs were filed by PPLICA, the Company, OCA, I&E, and OSBA.  Reply Briefs were filed by the Company, PPLICA, and OSBA on October 18, 2011.   



The remanded matter is now ready for disposition.

II. FINDINGS OF FACT



Findings of Fact 1 through 59 appear in the Recommended Decision. 



60.
Donsco operates two foundries in PPL Electric’s service territory, one in Wrightsville and the other in Mount Joy, and both purchase distribution service from PPL Electric on Rate Schedule LP-4, as well as generation supply service from a licensed EGS.  PPLICA Stmt. 1 at 2.  

61.
At the Mount Joy facility, Donsco uses approximately 20 million kWh of electricity annually operating two shifts, meaning that the furnaces operate around 20 hours per day.  Usage peak is approximately 5 MW.  Mount Joy participated in PPL Electric’s Price Response Service (PRS) option prior to January 1, 2010.  PPLICA Stmt. 1 at 3; Reproduced Record at Tab 3.

62.
The original Wrightsville facility, built in 1906 to produce iron for hardware locks, pulleys and hinges, used a homemade cupola furnace with steam to melt.  In 1971, Donsco began a five-year process to build a new foundry, including a holding furnace, a new cupola and a scrubber system.  In 2000, pursuant to pressure from DEP, the cupola was removed and the process converted to electric melting operations.  PPLICA Stmt. 1 at 3-4; Reproduced Record at Tab 3.

63.
PPL Electric brings electricity at 69 kV to the area through its 69 kV transmission facilities to the North Columbia 69-12 kV substation, which is located in the Borough of Columbia, Lancaster County.  There, PPL Electric transforms the electricity from a transmission voltage of 69 kV to a distribution voltage of 12 kV.  The electricity for Donsco is distributed from the North Columbia 69-12 kV substation through two (2) underground conductors to the east side of the Route 30 Bridge that crosses the Susquehanna River.  PPL Electric Stmt. 16-RM at 3.

64.
The electricity then is moved across the Susquehanna River by means of two (2) 12 kV conductors that are attached to the underside of the Route 30 Bridge.  PPL Electric Stmt. 16-RM at 3

65.
From the bridge, the electricity is moved through portions of Hellam Township and the Wrightsville Borough to Donsco's Wrightsville Foundry Division location by means of two (2) 12 kV aerial conductors that are attached to wooden poles owned by PPL Electric.  The total conductor length from the North Columbia substation to Donsco's Wrightsville Foundry Division is approximately 1.74 miles for one line, and 2.13 miles for the second.  PPL Electric Stmt. 16-RM at 3.


66.
Donsco is charged according to Rate Schedule LP-4, which is for large general service supplied from available lines of three-phase 12,470 volts or single phase 7,200 volts when the customer furnishes and maintains all equipment necessary to transform the energy from line voltage.  PPL Electric Stmt. 16-RM at 2.


67.
Customers under Rate Schedule LP-5 receive service at transmission voltages of 69 kV or greater.  Because those customers do not use PPL Electric's distribution system, the costs of the distribution system are not charged to them.  PPL Electric Stmt. 16-RM at 2.

68.
Approximately 76% of the LP-4 customers would benefit economically from receiving service under Rate Schedule LP-5 and would convert if there were no physical or economic obstacle to the conversion.  PPL Electric Stmt. 8-RSR at 6.

69.
Alternatives to the provision of standard service were explored when the Wrightsville facility was converted to electric melting but the options presented were either not cost effective or were environmentally prohibitive.  PPLICA Stmt. 1 at 9-11.


70.
At the time of the conversion, PPL Electric extended two 12,470 volt lines across the river from the North Columbia substation.  PPLICA Stmt. 1 at 9-10.

71.
In exchange for the extension of service, Donsco guaranteed a total payment of $914,000 for electric distribution service during the five year initial term.  In 2003, the contract was renegotiated to remove the final two years of the guarantee in exchange for Donsco's agreement that PPL could use one of the lines when necessary for reliability purposes.  PLICA Remand MB at 11.

72.
Donsco uses approximately 27 million kWh of electricity annually at the Wrightsville facility.  

73.
Until January 1, 2010, Donsco participated in the Company's Time-of-Use billing program, and the Economic Development Initiative program.  PPLICA Stmt. 1 at 2-3.

74.
Donsco moved its entire Wrightsville operation to third shift to ensure that its peaks occurred during the PJM off-peak periods.

75.
The primary reason for Donsco's request is the impossibility of taking service under Rate Schedule LP-5 because of the enormous cost of taking 69 kV service across the Susquehanna River.  PPLICA Remand MB at 14.


76.
As a result of the terminations of the Remand Riders and the time-of-day billing option, 

One hundred ninety-five customers experienced distribution rate increases of 100% or more.

Eighty-one customers experienced distribution rate increases of 200% or more.

Thirty-two customers experienced distribution rate increases of 400% or more.

Twenty-three customers experienced distribution rate increases of 500% or more.

Seventeen customers experienced distribution rate increases of 600% or more.

Thirteen customers experienced distribution rate increases of 700% or more.

Eight customers, including Donsco, experienced distribution rate increases of 1,000% or more.  I note specifically that, of these eight, Donsco experienced the lowest distribution rate increase and that one of the other customers that experienced a greater distribution rate increase was another foundry, much like Donsco. Donsco's experience was far from unique.

PPL Electric Stmt. 8-RM at 2-3.

77.
Facilities used to serve Donsco are used for reliability purposes and can serve other customers if there is an outage of other facilities.  PPL Electric Stmt. 16-RM at 5-6.
III. DISCUSSION
A.
Factual Background 



Donsco operates two foundries in PPL Electric’s service territory, one in Wrightsville and the other in Mount Joy, and both purchase distribution service from PPL Electric on Rate Schedule LP-4, as well as generation supply service from a licensed EGS.  PPLICA Stmt. 1 at 2.  
At the Mount Joy facility, Donsco uses approximately 20 million kWh of electricity annually operating two shifts, meaning that the furnaces operate around 20 hours per day.  Usage peak is approximately 5 MW.  Mount Joy participated in PPL Electric’s Price Response Service (PRS) option prior to January 1, 2010.  PPLICA Stmt. 1 at 3; Reproduced Record at Tab 3.
This case is primarily about electric service to the second facility.  The original Wrightsville facility, built in 1906 to produce iron for hardware locks, pulleys and hinges, used a homemade cupola furnace with steam to melt.  In 1971, Donsco began a five-year process to build a new foundry, including a holding furnace, a new cupola and a scrubber system.  In 2000, pursuant to pressure from DEP, the cupola was removed and the process converted to electric melting operations.  PPLICA Stmt. 1 at 3-4; Reproduced Record at Tab 3.

The process and facilities used to provide service to the Wrightsville facility are described as follows:

PPL Electric brings electricity at 69 kV to the area through its 69 kV transmission facilities to the North Columbia 69-12 kV substation, which is located in the Borough of Columbia, Lancaster County.  There, PPL Electric transforms the electricity from a transmission voltage of 69 kV to a distribution voltage of 12 kV.  The electricity for Donsco is distributed from the North Columbia 69-12 kV substation through two (2) underground conductors to the east side of the Route 30 Bridge that crosses the Susquehanna River.  These two conductors, or circuits, are referred to as the 6-1 and 6-6 lines.

The electricity then is moved across the Susquehanna River by means of two (2) 12 kV conductors that are attached to the underside of the Route 30 Bridge.  From the bridge, the electricity is moved through portions of Hellam Township and the Wrightsville Borough to Donsco's Wrightsville Foundry Division location by means of two (2) 12 kV aerial conductors that are attached to wooden poles owned by PPL Electric.  Donsco's Wrightsville Foundry Division is located in Wrightsville Borough in York County.  The total conductor length from the North Columbia substation to Donsco's Wrightsville Foundry Division is approximately 1.74 miles for the 6-1 line and 2.13 miles for the 6-6 line.

PPL Electric Stmt. 16-RM at 3.

Donsco is charged according to Rate Schedule LP-4, which is for large general service supplied from available lines of three-phase 12,470 volts or single phase 7,200 volts when the customer furnishes and maintains all equipment necessary to transform the energy from line voltage.  Donsco would prefer to be on Rate Schedule LP-5, which is for large general service supplied from available lines of 69,000 volts or higher, with the customer furnishing and maintaining all equipment necessary to transform the energy from the line voltage and applies to three phase 60 Hertz service. Customers under Rate Schedule LP-5 receive service at transmission voltages of 69 kV or greater.  Because those customers do not use PPL Electric's distribution system, the costs of the distribution system are not charged to them. PPL Electric Stmt. 16-RM at 2.  



Donsco argues that if PPL would place it on Rate Schedule LP-5, distribution costs would be reduced significantly.  As there would be no distribution costs, this is certainly true.  However, Donsco receives distribution service, where Rate Schedule LP-5 customers do not.  
PPL Electric points out that, of the approximately 1,130 customers served under Rate Schedule LP-4 in 2009, about 854, or 76 percent would benefit economically from receiving service under Rate Schedule LP-5.  All of these customers would convert to service under Rate Schedule LP-5, which includes only a monthly customer charge of $709, if there were no physical or economic obstacle to the conversion.  PPL Electric Stmt. 8-RSR at 6.

Testimony shows that options for allowing Donsco to receive service under Rate Schedule LP-5 were explored when the Wrightsville facility was converted to electric melting but the options presented were either not cost effective or were environmentally prohibitive.  PPLICA Stmt. 1 at 9-11.  PPL Electric did extend two 12,470 volt lines across the river from the North Columbia 69/12 KV substation which are used to provide service to the Donsco facility.    PPLICA Stmt. 1 at 9-10.

As part of our contract, Donsco guaranteed a total payment of $914,000 for electric distribution service during the five year initial term of our new contract.  This equated to an annual guarantee of $182,800.  In 2003, Donsco and PPL renegotiated the contract to remove the final two years of the annual guarantee, but in exchange we (Donsco) agreed that PPL could use one of the lines when necessary for reliability purposes.

PPLICA MB at 14, PPLICA Stmt. 1 at 9-10 (RR Tab 3).

PPLICA Remand MB at 11.

At the Wrightsville facility, Donsco uses approximately 27 million kWh of electricity annually.  Until January 1, 2010, Donsco participated in (1) PPL Electric’s Time-of-Day billing program for Rate Schedule LP-4, which provided incentive to ensure that the peak occurred outside of the time that the PJM Interconnection, LLC (PJM) system tends to peak; and (2) the Economic Development Initiative (EDI) program.  PPLICA Stmt. 1 at 2-3.  The Time-of-Day option motivated Donsco to ensure that its peaks occurred during the PJM off-peak period, and in Wrightsville, Donsco moved its entire operation to third shift to permit this.  The action resulted in the loss of employees who could not make the transition to night shift.  Exhibit CAB-1 shows monthly usage, distribution charges, billing demand and peak demand for Wrightsville for the prior 27 months.  Exhibit CAB-2 shows what those costs would have been at the tariff rate.  PPLICA Stmt. 1 at 6; RR Tab 3.
Absent the ability to take service under Rate Schedule LP-5, Donsco requests that PPL Electric be directed to establish a special "negotiated contract-based tariff schedule (Rate Schedule LP-4SI) under Section 2806(h) of the Public Utility Code, 66 Pa. C.S. § 2806(h), as well as the negotiation of a rate for distribution service that is more commensurate with the rates charged to other foundries in the PPL territory that are served on Rate Schedules LP-5 or LP-6 and the distribution rates that Donsco had been paying under PPL's Time-of-Day option."  PPLICA MB at 12.

1. Factors behind Donsco's request for a special rate
i. Time of Day Billing option.



Prior to January 1, 2010, Donsco benefitted by PPL's Time-of-Day billing option, which is explained by PPLICA Witness Baudino as follows:

When the Time-of-Day provision expired, the effect on Donsco's distribution charges was drastic and onerous.  Donsco's billing demand for Wrightsville went from between 2 to 2.9 megawatts ('MWs") per month (which was Donsco's on-peak demand) to its maximum demand, which for the first few months of 2010 ranged between 10 to 16 megawatts.  As a consequence, from December 2009 to January 2010, Donsco's monthly distribution charges rose from $4,956 to $23,121, an increase of 366%.  This increase occurred with no change to Donsco's operations.

Donsco's distribution charges have remained at this radically higher level since January 2010, reaching as high as $34,563 in April 2010.  This represents an increase of almost 600% from December 2009 and, again was cause[sic] solely by the change in PPL's definition of billing demand.

PPLICA Statement No. 2, at 3. 



OSBA points out that the base rate filing giving rise to this issue was not filed until March 31, 2010, and is not at all related to the expiration of the time-of-day billing option on January 1, 2010.  In addition, OSBA Witness Knecht explains:

I note that the distribution rate increases experienced by Donsco were not related to the $77.5 million revenue increase awarded by the Commission in this proceeding.  In this proceeding, none of the $77.5 million increased revenue requirement was assigned to the LP-4 rate class.

OSBA Stmt. 4 at 5-6.



In addition, OSBA witness Knecht points out that Donsco had been operating under an "historic inequity" which was in Donsco's favor:

A significant contributor to the rate increase cited by Donsco was a change in the LP-4 distribution billing demand determinant.  Prior to January 1, 2010, the LP-4 tariff contained a time-of-use provision in which off-peak demands were not included as part of the billing demand for distribution rate purposes.  In effect, the tariff assumed that, because Donsco was consuming power in off-peak periods, it cost PPL Electric very little to provide distribution service.  This tariff design feature was an anachronism from the days of bundled electric utility rates, which experienced an extended life through PPL Electric's rate cap period.  While a time‑of-use approach to peak demands is often reasonable for recovery of generation and transmission demand cost it is often unreasonable for distribution service.  As is often the case for large distribution voltage customers, the distribution assets serving Donsco need to be sized to meet Donsco's peak demand, no matter when that demand occurs. It was therefore inappropriate for PPL Electric's tariff to exclude off-peak demand in deriving the billing demand for Donsco.

The Company's pre-2010 tariff therefore resulted in distribution charges to Donsco that fell well short of the Company's cost of providing distribution service to Donsco.  In effect, Donsco was receiving a distribution rate subsidy from other LP-4 customers under the tariff in effect prior to 2010.

OSBA Stmt. 4 at 6; OSBA MB at 5 (emphasis in brief).



OSBA avers that "it is unreasonable to expect that Donsco should be granted any additional rate relief in this case when the distribution rate increases about which Donsco is complaining were not caused by the Company's March 31, 2010, base rate filing. . . ."  OSBA MB at 5.  



PPLICA responds that all rates, present and proposed, are properly before the Commission during a base rate proceeding, and that it is the "intricate factual situation facing the company" which must be considered here, not the rationale behind the elimination of the Time‑of-Day rates:

The 1,300% rate increase resulting from the January 1, 2010 tariff modifications certainly creates a financial hardship for Donsco and may have served as the immediate catalyst for the requested relief.  PPLICA Statement No. 1 p. 15 (R.R. Tab 3).  However, as emphasized by PPLICA Witness Christopher A. Buck, the rate impact of the elimination of Time-of-Day rates is a secondary concern.

The primary reason for Donsco's request remains the impossibility of taking service under Rate Schedule LP-5.  PPLICA Remand Statement No. 1-R p. 4.

PPLICA Remand MB at 13-14.



PPLICA pinpoints the root of the Donsco problem:


The primary reason for Donsco's request remains the impossibility of taking service under Rate Schedule LP-5.  PLICA Remand Statement Nol. 1-R p. 4. . . . Donsco cannot reasonably take 69 kV service due to the enormous cost and environmental impacts of building a 69 kV line across the Susquehanna River.  PPLICA Remand Statement No. 1-R p. 4. . . . The totality of the situation, rooted in Donsco's geographical inability to take 69 kV service, creates an unjust and unreasonable result under present rates.

PPLICA Remand MB at 14.



Apparently, the real culprit here is the Susquehanna River, which, as PPLICA points out, serves "as a geological and environmental impediment to obtaining 69 kV service under Rate Schedule LP-5. . . . The same impediment exists today and will likely continue in the future."  PPLICA Remand MB at 12.  



Donsco was not the only customer affected by the loss of the time-of-day rates.  "Approximately 3,243 customers were adversely affected by the termination of the time-of-day billing option."  PPL Stmt. 8-RM at 2.

ii. Expiration of Remand Riders



Also contributing to Donsco's distribution rate increase on January 1, 2010, was the expiration of remand riders which had reduced distribution rates following the remand of the 2007 base rate case.  

The Remand Riders shifted revenue requirement from certain rate classes to other rate classes.  The termination of the Remand Riders adversely affected all customers in rate classes GS-2, GS-3, LP-4 and LP-5, a total of approximately 178,000 customers. 

PPL Electric Statement No. 8-RM, pp. 2-3.



As a result of the terminations of the Remand Riders and the time-of-day billing option, 

One hundred ninety-five customers experienced distribution rate increases of 100% or more.

Eighty-one customers experienced distribution rate increases of 200% or more.

Thirty-two customers experienced distribution rate increases of 400% or more.

Twenty-three customers experienced distribution rate increases of 500% or more.
Seventeen customers experienced distribution rate increases of 600% or more.

Thirteen customers experienced distribution rate increases of 700% or more.

Eight customers, including Donsco, experienced distribution rate increases of 1,000% or more.  I note specifically that, of these eight, Donsco experienced the lowest distribution rate increase and that one of the other customers that experienced a greater distribution rate increase was another foundry, much like Donsco. Donsco's experience was far from unique.

PPL Electric Stmt. 8-RM at 2-3.



It is important to note that while the percentage increases for distribution were large, they still represent a relatively small portion of the total cost of electricity.  In the case of Donsco, the distribution costs are about 20% of the total cost of electricity.  PPL Electric Stmt. 8‑RM at 3-4.



iii.
Economic hardship



PPLICA Witness Buck testified that Donsco is "still at a competitive disadvantage in bidding on potential orders due to the distribution rates that we are paying and our inability to reduce those costs by pursuing an environmentally and economically feasible upgrade to 69 kV service:  PPLICA Remand Statement No. 1-R p. 3. . . .  Even accounting for the company's remedial efforts, Mr. Buck observes that Donsco produced low pre-tax earnings for 2010.  Id. at 1-2.  The fact that Donsco has undertaken internal measures to combat the financial impact of its competitive disadvantage should not deter the Commission from taking steps to remedy the competitive disadvantage."  PPLICA Remand MB at 17.



The parties point out that there is usually a finding of hardship necessary for extraordinary rate relief. However, there has been no showing of economic hardship based on the increased electricity costs.  Rather, Donsco's production levels increased from 2009 to 2010 and again from 2010 to 2011.  PPL Electric Stmt. 8-RM Proprietary Version at 5 (numbers omitted).  In addition, its employment levels did not track the distribution cost increases.  Id. at 6-7; PPL Electric Stmt.8-RSR at 3-4.  

Donsco’s Wrightsville facility’s distribution rates increased from approximately $2,500 per month prior to January 1, 2010 to $20,000 to $35,000 per month.  PPLICA Stmt. 1 at 7; PPLICA MB at 15; PPLICA Remand MB at 11.

PPLICA believes that Donscso is a unique customer for the following reasons:  it is much larger than the average LP-4 or LP-5 customer and its demands are 5 MW for the Mount Joy facility and 16 MW for the Wrightsville foundry,  in a class where the average monthly demand is approximately 1 MW;  the facility is in close proximity to a 69 kV facility (within 2 miles); it can document environmental, economic or other impediments to converting to 69 kV service (the Susquehanna River); the reduced distribution costs will assist in the retention of jobs and possibly the creation of new jobs; and its Wrightsville facility provided a guarantee for the construction of the dedicated facilities to serve the account.  PPLICA Stmt. 1 at 12-14.  

PPLICA states that:

By way of comparison, Donsco's two direct competitors in PPL's service territory, Benton Foundry and Anvil International, each pay $709 per month for distribution service under Rate Schedule LP-5.  PPLICA Remand Statement No. 1-R, p. 5.
PPLICA Remand MB at 12.



PPL Electric responds:

The two customers referred to by Mr. Buck are Benton Foundry and the customer now known as Anvil International.  Benton Foundry was converted to 69 kV service in 1995.  At that time, Benton Foundry was required to enter into a revenue guarantee contract under which it agreed to pay a minimum of $300,000 per year for five years, or $1,500,000.  Anvil International's predecessor was converted to 69 kV service before 1971, PPL Electric does not retain records regarding revenue guarantee contracts that far back, so I cannot state what amount it was required to pay under a revenue guarantee contract, but I can state that PPL Electric's tariff required revenue guarantee contracts at that time.  I note that, when PPL Electric installed additional facilities to upgrade 12 kV service to Donsco in 1999-2000, Donsco was required to enter into an Agreement for Electric Distribution Service – containing language according to Tariff Rule 3 for extensions – minimum distribution revenues guarantee – March 1, 1999.

PPL Electric Stmt. 8-RSR at 7.



If Donsco were to convert to 69 kV service today,  Donsco would be required to bear the entire cost of facilities needed to be served at 69 kV under Rate Schedule LP-5 because access to the PPL Electric transmission system is governed by the Open Access Transmission Tariff (OATT) of the PJM Interconnections, Inc., subject to Federal Energy Regulatory Commission (FERC) authority.  This tariff requires that the entity requesting access pay the costs.  PPL Electric Stmt. 8-RSR at 7.



There was some discussion of Donsco purchasing the existing PPL Electric facilities used to serve Donsco but PPL Electric will not sell them.  The facilities include land for substation equipment, a 69/12 kV transformer, substation switches, buses, control equipment, two sets of 12 kV underground conductors from the substation to the Route 30 bridge, two sets of conductors across the bridge, two sets of conduits across the bridge, and two sets of aerial conductors from the west side of the bridge to the foundry, as well as miscellaneous items.  However, these facilities are not truly dedicated to serving Donsco and can be used to restore or continue to provide service to other customers in the event of an outage of other facilities:

Q:
Is PPL Electric willing to sell to Donsco the facilities that it normally uses to serve Donsco?

A:
No, it is not.

Q:
Please explain why not.


A:
PPL Electric serves Donsco from the North Columbia 69‑12 kV substation.  The substation has three (3) 69-12 kV transformers, which are referred to as transformer #1, transformer #2 and transformer #3.  These three transformers supply seven (7) 12 kV distribution circuits, which are referred to as the 6-1, 6-2, 6‑3, 6-4, 6-5, 6-6 and 6-7 circuits.


PPL Electric normally serves Donsco from the #1 69 kV transformer at the North Columbia substation.  Again, under normal operating conditions, the #1 transformer supplies 12 kV circuits 6-1 and 6-6.  These circuits are not normally used to serve customers other than Donsco because Donsco's load is near the planning guidelines for these circuits, so there is not sufficient capacity to serve other customers.  Circuits 6-3 and 6-5 from the North Columbia 69-12 kV substation also cross the Susquehanna River under the Route 30 Bridge to serve other customers on the west shore in York County.  These circuits are supplied by the #2 transformer.  Circuits 6-2 and 6-4 serve customers on the east shore of the Susquehanna River in Lancaster County and are also supplied by the #2 transformer.


Transformer #3 supplies only the 6-7 line and is not connected to any of the other circuits.


Although PPL Electric's transformer #1 at the North Columbia 69-12 kV substation and the 6-1 and 6-6 12 kV circuits normally are used to serve Donsco, they can be used to restore or continue to provide service to other customers in the event of an outage of other facilities.

Q:
Please explain.

A:
PPL Electric has a network of switches located on the west side of the Route 30 Bridge that allows all four circuits which cross the bridge to tie together.  This network of switches allows the loads on any of the four lines to be served from any of the other lines.

In addition, PPL Electric can use the operating bus at the North Columbia 69-12 kV substation to use either of the two transformers (the #1 and #2 transformers) to serve any of the six 12 kV circuits supplied from the #1 and #2 transformers at the substation.  Therefore, the facilities that normally are used to serve Donsco are critical to system redundancy that is vital to maintaining or restoring service under abnormal operating circumstances. 

PPL Electric Stmt. 16-RM at 5-6.


As the Commission has no authority to require the sale of transmission or distribution facilities by a public utility to another entity without the utility's agreement, the sale of the facilities used to serve Donsco is not an option.  The analysis turns to whether Donsco is entitled to special rate treatment, and, if so, the nature of that special treatment.

B.
Burden of Proof


Section 1301 of the Public Utility Code, 66 Pa.C.S. § 1301, provides:  “every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.”  In deciding any general rate increase case brought under Section 1308(d) of the Code, 66 Pa.C.S. 
§ 101 et seq., certain general legal standards always apply.  

The burden of proof to establish the justness and reasonableness of every element of the utility’s rate increase rests solely upon the public utility.  66 Pa.C.S. § 315(a).  “It is well‑established that the evidence adduced by a utility to meet this burden must be substantial.”  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa.Cmwlth. 1980).  



While the burden of proof remains with the public utility throughout the rate proceeding, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pennsylvania Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Commission Opinion and Order entered July 17, 2008).  As stated in Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. R-00061931 (Commission Opinion and Order entered September 28, 2007) at 12:  “Section 315(a) of the Code, 66 Pa.C.S. § 315(a), applies since this is a proceeding on Commission Motion.  However, after the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to rebut the prima facie case.”



In addition, Section 523 of the Public Utility Code, 66 Pa.C.S. § 523, requires the Commission to “consider . . . the efficiency, effectiveness and adequacy of service of each utility when determining just and reasonable rates. . . .”  In exchange for customers paying rates for service, which include the cost of utility plant in service and a rate of return, a public utility is obligated to provide safe, adequate and reasonable service.  “[I]n exchange for the utility’s provision of safe, adequate and reasonable service, the ratepayers are obligated to pay rates which cover the cost of service which includes reasonable operation and maintenance expenses, depreciation, taxes and a fair rate of return for the utility’s investors . . .  In return for providing safe and adequate service, the utility is entitled to recover, through rates, these enumerated costs.”  Pennsylvania Pub. Util. Comm’n  v. Pennsylvania Gas & Water Co., 61 Pa. PUC 409, 415-16 (1986); 66 Pa.C.S. § 1501.  Accordingly, the General Assembly has given the Commission discretionary authority to deny a proposed rate increase, in whole or in part, if the Commission finds “that the service rendered by the public utility is inadequate.”  66 Pa.C.S. § 526(a).
However, the burden of proving that the Company should implement something other than its own proposal is on the party proposing something else.  The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



Therefore, in the case in chief, the Company had the burden of proving entitlement to its own proposal, i.e., its rate increase.  It carried that burden, and the Commission approved the settlement agreement.  However, the burden of proving that Donsco is entitled to special rate treatment rests completely on PPLICA.  As the Commission pointed out in its remand order, PPLICA failed to carry that burden in the underlying case.  At that point, the Commission would have been justified in denying PPLICA relief for failure to carry the burden that Donsco is entitled to any rate relief.  Instead, the Commission remanded the case for further development of the single issue of whether Donsco should receive special treatment.
C.
Scope of the Proceeding


The Commission granted reconsideration because “the record is devoid of information that the Commission requires to render a meaningful decision on the Donsco special rate issue.  PPLICA has established on the record that Donsco has experienced an extraordinary increase in its distribution rates.  This Commission has always been receptive to mitigating excessive increases in overall rates.  Therefore, we find it reasonable to remand this matter for further record development regarding specific rate options for Donsco and calculated potential rate impacts of same on other PPL customers.”  April 27, 2011 Remand Order (RO) at 11.


In examining the issue, the following is to be considered:

1.
Section 2806(h) of the Public Utility Code. RO at 11-12.
2.
Operation and maintenance (O&M) costs on the 12 kV lines from the North Columbia substation to the Donsco facility, including the dedicated transformation equipment and outstanding capital to date not paid by Donsco.  RO at 12.

3.
Rate impacts on other customers’ current rates and future rates should Donsco curtail or terminate current service.  RO at 12.

4.
New evidence regarding use of PennDOT right-of-way and bridge occupancy, and whether its use would render the request for LP-5 pricing moot.  RO at 12-13.



The parties are charged with building the most complete evidentiary record possible to foster a thorough review by the ALJ and the Commission itself.  RO at 14.  



At the outset, it is important to note that PPLICA's claim that the Commission has already decided that special treatment is justified is not supported by language in the RO:


We find that granting reconsideration is necessary because the record is devoid of information that the Commission requires to render a meaningful decision on the Donsco special rate issue.  PPLICA has established on the record that Donsco has experienced an extraordinary increase in its distribution rates.  This Commission has always been receptive to mitigating excessive increases in overall rates.  Therefore, we find it reasonable to remand this matter for further record development regarding specific rate options for Donsco and calculated potential rate impacts of same on other PPL customers.  

RO at 11.


This means that Donsco's request has merit but, as PPLICA failed to carry its burden of proving such entitlement, the Commission cannot make an informed decision until it has more information.  



PPLICA states:  

PPLICA asserts that arguments beyond the scope of the Commission’s Remand Order must be excluded from consideration.  The Remand Order established clear findings of fact and set forth specific directives for further proceedings.  The Commission found that Donsco has experienced an extraordinary increase in rates, and that Donsco faces special circumstances that warrant a flexible contract rate under Section 3801(h).  Accordingly, the case was remanded for the development of specific rate options for Donsco and the calculation of corresponding rate impacts on other PPL customers. . . .  However, both PPL and OSBA have attempted to develop a record as to issues outside the scope of the enumerated directives and the overall purpose of the Remand Order.  Such arguments should be disregarded entirely from consideration from the Commission.

PPLICA MB on Remand at 5-6 (emphasis added). 


PPLICA’s reading of the RO is that the Commission has already determined that some form of relief will be granted and that the remand proceeding is simply to determine the nature of the relief.  The RO itself, however, does not say this. Rather, it states, "We urge the Parties, however, to continue the difficult work of finding a solution to Donsco's circumstances that would not work to the significant detriment of other customers."  RO at 14.  The RO recognizes that Donsco has experienced an extraordinary increase in distribution rates, not that PPLICA has satisfied its burden of proving entitlement to requested relief.  No such finding has been made, and, in fact, it is the failure of PPLICA to carry its burden to establish that Donsco is entitled to relief in the underlying proceeding which resulted in the Commission initially denying the request, then remanding the issue to give PPLICA another bite of the litigation apple based upon a PPLICA averment that there is new evidence for the Commission's consideration.  This Recommended Decision will evaluate whether PPLICA has sustained its burden of proving that Donsco is entitled to some form of relief on remand, and if so, the nature of the relief.  All relevant arguments and evidence will be evaluated to that end.


1.
Section 2806(h) of the Public Utility Code. RO at 11-12.



The relevant portion of the Electricity Generation Customer Choice and Competition Act, P.L. 802, No. 138, effective Jan. 1, 1997, reads as follows:

§ 2806. Implementation, pilot programs and performance‑based rates

(a)
General rule.—The generation of electricity shall no longer be regulated as a public utility service or function except as otherwise provided for in this chapter at the conclusion of  a transition and phase-in period beginning on the effective date of this chapter and ending, consistent with the commission’s discretion under this section, January 1, 2011.  As of January 1, 2011, consistent with the commission’s discretion under this section, all customers of electric distribution companies in this Commonwealth shall have the opportunity to purchase electricity from their choice of electric generation suppliers.  The ultimate choice of the electric generation supplier is to rest with the consumer.
(b)
Schedule. . . .

(c)
Additional time . . . .

(d)
Filing of restructuring plans. . . . 

(e)
Contents of restructuring plans . . . .

(f)
Commission review . . . .


(g)
Retail access pilot programs. . . . 

(h)
Flexible pricing. –In addition to the implicit authority of the Commission under section 501 (relating to general powers), the Commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives.
(i) Performance-based rates and alternative regulation. . . .

66 Pa. C.S. § 2806.



As subsection (h) indicates, the Commission may approve flexible pricing and rates, but historically they have been reluctant to do so.  SEPTA v. Pa. P.U.C., 470 A.2d 1092 (Pa. Cmwlth. 1984).  Awarding special rates for individual customers is inconsistent with the traditional rate-making scheme:

As a general matter, establishing a separate Rate Schedule for each individual customer, based only on the cost of those specific electric facilities used to serve that customer directly, is not a sound ratemaking practice for several reasons.  First, electric utility rates properly are based on the average cost of serving large groups of customers who take service at the same voltage level. Second, individual cost-of-service rates would provide a benefit to approximately one-half of the customers in the specific rate group at the expense of the other one-half of the customers in the group.  Finally, using each individual customer’s cost-of-service would inevitably lead to rate instability over time.  For example, the cost of serving an individual customer, like Donsco, would increase significantly when the time arrives for the now substantially depreciated transformer and conductors normally serving this customer to be replaced with a new undepreciated transformer and conductors.  
PPL Stmt. No. 7-RM at 4-5.  



As is true when calculating any average, there will be customers who pay more than it costs to serve them, and there will be customers who pay less than the cost to serve them.  The cost of providing, maintaining and replacing the facilities necessary to serve those customers can be spread across a rate class and absorbed without an unreasonable jump in rates.  This is not true when there is one customer in the class, and the replacement cost of the facilities used to serve that customer would cause a substantial increase in rates when the facilities reached the end of their useful life.  And, if the portion of the rate class which is raising the average is permitted to seek a special rate because they are paying more than it costs to serve them, there would eventually be an individualized rate for each distribution customer.  As PPL has 1.4 million customers, this would not be practical.  


OSBA points out that in enacting Section 2806(h), the legislature did not eliminate the requirement for those rates to comply with Section 1304 of the Public Utility Code:

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.

66 Pa. C.S. § 1304.



Therefore, any flexible pricing approved by the Commission must still be just, reasonable, and non-discriminatory.  OSBA MB at 7.



OSBA Witness Knecht opined that the most common use for flexible rates is because they are needed either to prevent the loss of load or to attract new load.  OSBA Stmt. 4 at 8.  Importantly, he notes:

In these cases, the economic argument is that, even at discounted flex rates, the incremental revenues earned from the flex rate customers exceed the incremental cost of providing service to those customers.  Under those explicit conditions, all other ratepayers are economically better off if the load is retained (or attracted) than if it is lost (or not attracted).  The flex rates therefore provide a theoretical benefit to all customers.  

OSBA Stmt. 5 at 8-9.  



He continues:


The most common case for flexed utility rates is a competitive threat from either bypass to an alternative supplier or an alternative fuel.  These situations are much less complicated economically, because they involve only the simple replacement of one supplier of energy with another.  As such, it is relatively less complicated (although still not simple) to compare the cost of the alternative with the utility tariff rates.  These situations are relatively common for large natural gas customers in Pennsylvania, who often have the ability to bypass the distribution utility and take service directly from the interstate pipelines or to substitute an alternative fuel.  For those circumstances, the flex rates are set such that the distribution rate is either (a) approximately equal to the annualized cost to the customer of bypassing the utility, or (b) the burner tip price of the alternative fuel net of the commodity cost of gas. 

OSBA Stmt. 5 at 9.


OSBA contends that Donsco does not qualify for any of the possible reasons for granting flex rates.  First, there is no option for alternative fuel.  PPLICA Remand Stmt. 2 at 9.

Bypassing the PPL Electric distribution system is not an option because the Company will not sell the facilities (further discussion can be found under No. 4, New Evidence Regarding Use of PennDOT Right-of-Way and Bridge Occupancy), and construction of new facilities was determined by Donsco to be cost-prohibitive.  And, while the possibility of construction of its own generation facilities would be a reason to explore flex rates, there is no evidence in the record to show that this was seriously considered.  OSBA Stmt. 6 at 3.


The claim, however true, that being placed in another rate class would reduce its distribution costs, is insufficient to justify such a switch:  
While Donsco has offered qualitative assurances that flex rates will improve its competitive position, it has not provided any detailed financial information or financial analysis with which such a claim could be evaluated.  Virtually every business in the Commonwealth could make similar claims regarding the benefit of reduced electric distribution rates.
OSBA Stmt. 4 at 9-10.



In addition, PPLICA has not offered any evidence to support a finding that its situation is substantially different from the other members of LP-4.  Clearly, if a company is to qualify for special treatment because of its unique circumstances, there must be some comparisons offered which would establish that its circumstances are, in fact, unique, and not duplicated by every other member of the rate class.  PPLICA has not produced any such comparison, and therefore, has failed again to sustain its burden of proving its entitlement to special treatment.  See Tr. at 569-570, cited by the MB of PPL at 15.

2.
Operation and maintenance (O&M).



The Remand Order seeks information regarding the operation and maintenance (O&M) costs on the 12 kV lines from the North Columbia substation to the Donsco facility, including the dedicated transformation equipment and outstanding capital not paid.  RO at 12.  When PPL Electric installed additional facilities to upgrade 12 kV service to Donsco in 1999‑2000, Donsco was required to enter into an Agreement for Electric Distribution Service containing a minimum distribution revenues guarantee.  PPL Electric Stmt. 8-RSR at 7.



PPLICA requested information regarding O&M costs in discovery:

In response, PPL complied with the Commission's request and stated that the annual O&M costs for the facilities used to service Donsco are approximately $18,000.  PPLICA Remand Statement No. 2 p. 5, PPLICA Remand Exh. No. RAB-2.


Additionally, as part of discovery, PPL calculated the net depreciated original cost of the facilities used to supply Donsco to be $848,000.  PPLICA Remand Statement No. 2 p. 6, PPLICA Remand Exh. No. RAB-2.  This figure addresses the Commission's concern regarding outstanding capital not paid for by Donsco for the facilities used to serve the Wrightsville foundry.  PPLICA Remand Statement No. 2 p. 11.  Donsco did pay $548,000 of a $914,000 five-year revenue guarantee as per its contract with PPL.  PPLICA Statement No. 1 p. 8 (R.R. Tab 3).  Donsco was not required to pay the remaining $366,000 pursuant to the renegotiation of the contract in 2003 which enabled PPL to request that Donsco curtail usage at the Wrightsville plant when PPL needed to use Donsco's lines to serve other Wrightsville customers due to power outages of other equipment serving the area.  PPLICA Statement No. 1 pp. 8-9 (R.R. Tab 3).  However, as Witness Baudino clarifies, due to the accounting employed by PPL, the revenue guarantee was not a contribution in aid of construction or otherwise tied to the specific facilities used to serve the company.  PPLICA Remand Statement No. 2 p. 11.  Donsco did not, from an accounting standpoint, contribute to the costs of the dedicated facilities and therefore has no such outstanding capital obligations.  Id.

PPLICA Remand MB at 18-19 (footnotes omitted).  


This comprises the O&M information and argument presented by the parties.

3.
Rate impacts on other customers’ current rates and future rates should Donsco 
curtail or terminate current service.  RO at 12.



PPLICA states the following:

If a negotiated rate is not approved and Donsco is forced to terminate its Wrightsville operation, then PPL would allocate the $344,000 current revenues received from Donsco among other customer classes.  PPLICA Remand Statement No. 2 p. 13.  This modification would account for the costs, depreciation and return associated with Donsco's facilities.  Id.  However, this would not account for the reverberating effects on the local economy and communities, including the loss of 90 jobs currently occupied at the Wrightsville facility.  See PPLICA Remand Statement No. 2 p. 13, see also PPLICA Statement No. 1 p. 3 (R.R. Tab 3).  Conversely, granting flexible rate pricing and placing Donsco on a level playing field with its local competitors would help the Company restore its 2006 operating complement of 135 employees.  PPLICA Statement No. 1, p.3 (R.R. Tab 3).  As Mr. Buck explained, although Donsco has no current plans to discontinue operations, Donsco is very concerned about the long-term viability of the plant.  PPLICA Remand Statement No. 10R, p. 2.  Donsco believes that the negotiated pricing proposed by Mr. Baudino will help bolster the sustainability and viability of the operations at Wrightsville. 
PPLICA MB on Remand at 26-17.



Note, however, that there is absolutely no indication that Donsco is on the verge of such failure:
Contrary to Donsco's contentions, however, it did not experience any significant financial hardship as a result of the electric distribution rate increases effective January 1, 2010.  In fact, Donsco was able to increase prices for foundry products in an amount sufficient to produce revenues approximately three times greater than the amount of electric distribution rate increase.  Although Donsco claims that it was unable to collect the entire price increase from customers, because some customers refused to pay and because Donsco was forced to renegotiate the price increase with some other customers, it is likely that Donsco has recovered from its customers a substantial portion of, and perhaps more than, the amount of electric distribution rate increase by increasing its price for foundry products.  PPL Electric Statement No. 8-RM, pp. 4-5

PPL Electric MB on Remand at 17.



Further,

Donsco may have experienced financial stress in recent years, but such stress was due primarily to the economic recession in 2008‑09.  Despite Donsco's protestations, its worst recent calendar year, from a financial perspective, was in 2009, not 2010, when the electric distribution rate increase became effective.  Production at its Wrightsville Foundry increased in 2010 and is expected to increase again in 2011.  PPL Electric Statement No. 8-RM, pp. 5-6.  Further, employment was at its lowest level in recent years in 2009, before the electric distribution rate increase became effective.  PPL Electric Exhibit OGK-5.  Employment at the Wrightsville Foundry increased in 2010 over 2009 levels.  PPLICA Statement No. 1-R, pp. 3-4.  In fact, Donsco lost money in 2009, but returned to profitability in 2010, despite the electric distribution rate increase.  Donsco Remand Statement No. 1-R, pp. 1-2.  In fact, any financial hardship experienced by Donsco primarily was the result of the recession in 2008-09, not the electric distribution rate increase in 2010.  In this respect, Donsco is affected by the health of the national and world economies.  The same, however, can be said for virtually all businesses.

PPL Electric MB on Remand at 18 (emphasis added).  



In other words, the electric bills are high but they are not forcing Donsco out of business.  There is no threat of removal of this customer from the load to necessitate the evaluation of such removal on others in the rate class.

4.
New evidence regarding use of PennDOT right-of-way and bridge 



occupancy



The fourth criterion in the RO seeks details of PPLICA's new evidence regarding use of PennDOT right-of-way and bridge occupancy, and whether its use would render the request for LP-5 pricing moot.  RO at 12-13.  PPLICA abandoned this option and did not provide the evidence necessary to consider it.  PPLICA MB on Remand at 27-28.  The Company also points out that PPLICA knew in the summer of 2010 that PPL Electric was not willing to sell its facilities to Donsco, and that PPLICA knew this when it filed its Petition for Reconsideration.  In addition, it knew that PennDOT would not allow additional conductors to be attached to the Route 30 bridge across the Susquehanna River prior to that time as well. PPL Electric MB at 8‑10.  In fact, the "new evidence" regarding PennDOT's position on allowing Donsco to use the bridge for its own facilities, that PPLICA alleged had been discovered, and which formed at least a portion of the basis for PPLICA's petition for reconsideration, did not materialize during the remand.  PPLICA did submit photocopies of PennDOT regulations, all of which had been in the Pennsylvania Code prior to the litigation of the underlying case.   



PPL Electric points out that Donsco would have to obtain its own rights-of-way if it were to either purchase existing Company-owned facilities or construct its own.  Donsco is not a public utility and could not exercise the power of eminent domain, which requires it to rely upon the agreement of each and every landowner on whose land the facilities would be placed.  Neither would Donsco have the right to locate its facilities on the public right-of-way and would be required to obtain road occupancy permits from each political subdivision (Columbia Borough, Wrightsville Borough and Hellam Township).  PPL Electric Stmt. 16-RM at 7-8. In addition:

If Donsco were to own conductors and occupy these same poles (presently occupied by PPL Electric facilities), Donsco would not be permitted under the applicable codes to simply occupy PPL Electric's portion of each pole.  Rather, Donsco would be a new, separate attaching entity, requiring its own space.  I would note that, even if Donsco were to purchase circuits 6-1 and 6-6 which normally are used to serve Donsco, PPL Electric would still have electrical facilities on the poles that are needed to serve other customers.  Compounding the problem is the fact that different electric codes would apply to PPL Electric's electrical facilities and to Donsco's electrical facilities.  PPL Electric's facilities, because it is a public utility, are subject to the National Electric Safety Code.  Donsco's facilities, because it is not a public utility, would be subject to the National Electric Code.  In general, minimum clearances required for non-utility electrical facilities are greater than minimum clearances required for utility facilities.  

PPL Electric Stmt. 16-RM at 9-10.



PPL Electric provides an impressive list of reasons why the purchase of electric distribution facilities and the placement from the substation to the Donsco site is not practical.  PPL Electric MB at 12-13.  In short, it is cost prohibitive, and it is still unclear whether PennDOT and the relevant municipal authorities would grant the authority even if the costs were not prohibitive.  In short, there was no "new evidence" presented on this issue.

5.
PPLICA's Alternative Rate Proposal



PPLICA has not sustained its burden of proving entitlement to a special rate class or flex rate.  If however, the Commission believes otherwise, the model provided by PPLICA should not be implemented.



PPLICA recommends a monthly service charge of $11,000 for Donsco.  PPLICA Witness Baudino:
. . . developed a traditional yearly revenue requirement analysis for Donsco based on applying a weighted cost of capital to the net depreciated rate base cost of facilities that the Company identified as directly serving the Wrightsville facility.  I then added yearly O&M costs and depreciation expenses [as provided in] PPL's response to PPLICA's Set IV, question number 2.  I then added gross receipts taxes at rate of 5.90%.

PPLICA Remand MB at 19.



PPLICA Witness Baudino calculated an annual revenue requirement of $156,741, which meant a monthly revenue requirement of $13,062.  He evaluated the amount of increase from Donsco's 2009 monthly distribution charges of $5,000 and reduced the amount to $11,000:

While this figure still imposes a 120% increase to Donsco's distribution rates, it substantially reflects the cost of serving the Wrightsville facility and would help mitigate the inequitable pricing that Donsco incurs as an extraordinarily high demand customer geographically limited to Rate Schedule LP-4 service.  See PPLICA Remand Statement No. 2 p. 9.  This also takes into account the fact that Donsco's direct competitors in the service territory are served on Rate Schedule LP-5 at a rate of $709 per month and did not have to pay the cost of the service extensions to convert to LP-5 service.  PPLICA Remand Statement NO. 1-R p. 5.  The negotiated rate should remain effective for a five-year contract terms with each party agreeing to reexamine the circumstances surrounding a 69 kV service extension upon the expiration of the five year term.  Id. At 10.  If circumstances continue to prohibit 69 kV service to the Wrightsville facility, then another five-year term shall commence.  ID.  This pattern should continue until 69 kV service becomes feasible.  Id.  Additionally, revenues that Donsco has paid in excess of the negotiated rate since the effective date of new rates should be refunded back to Donsco.
PPLICA Remand MB at 20-21.



PPLICA's proposal would create a revenue deficiency which would be recovered from the remainder of the LP-4 customers, affecting over 1,000 customers (including 19 members of PPLICA).  PPL Stmt. 8-RSR at 12.


The adoption of this new rate would result in a $212,000 shortfall, which would require a .64% increase from the $32,889.900 in annual revenues currently collected from the LP-4 rate class.  While PPLICA does not recommend recouping this from other rate classes at this time, it recommends that in future cases, if a demonstration that all other customers benefit from the retention of special contract customers could be made, then the lost contribution should be spread across the rate classes.  PPLICA Remand MB at 21.



PPLICA explains:

Alternatively, the Commission could allow the Company to defer the lost revenue and amortize the balance in PPL's next base rate proceeding.  ID at 13[PPLICA Remand Stmt. No. 2 at13].  If the Commission elects this alternative, Mr. Baudino recommends applying his recommended weighted capital to the yearly deferral balance and addressing the issue of whether the lost revenues should be collected from all customers or just the LP-4 customers at the time of the next base rate proceeding.  Id.  

PPLICA Remand MB at 21.



OCA objects to PPLICA's alternative proposal "because it would create a regulatory asset for a single cost item, service to Donsco, and guarantee recovery of those costs.  The guarantee of Donsco costs is inconsistent with sound ratemaking principles.  As OCA witness Watkins explained, ratemaking is a prospective enterprise, designed to establish just and reasonable rates to ensure safe and adequate service while providing utility shareholder with an opportunity to receive a reasonable return on their investment."  OCA MB at 7.



In addition, special treatment for one customer would set a questionable precedent.  OCA's witness Watkins explains:


In my opinion, such a precedent would not be in accordance with sound regulatory or public policy and would open a Pandora's Box to other potential issues.  For example, if revenues are deferred as a result of revenue erosion form a single customer, it would open the door to other proposals to retroactively adjust rates resulting from customer growth and/or attrition.  Indeed, under Mr. Baudino's alternative scenario, a regulatory asset would be established to account for the difference between revenues produced under the Commission's ordered prices in this case and those ultimately collected until PPL's next rate case and would provide guaranteed revenue recovery associated with Donsco.  If such revenues are guaranteed for one customer, it would open the door for PPL to seek retroactive recovery of revenue shortfalls from other customers, and for ratepayer interest to seek retroactive recognition of revenues generated from customer growth between rate cases.  

OCA Remand Stmt. 1 at 4; OCA MB at 6 (emphasis added).



This proposal is not consistent with sound ratemaking principles and should be rejected.



In other words, Donsco is "geographically limited" to the LP-4 rate classification, but believes that it should be billed at a different rate because this one is too high, for a guaranteed rate for a period of five years.  At the end of that time, and every five years thereafter, the rate will be revisited to determine if "circumstances would continue to prohibit 69 kV service."  As the "circumstances" have already been identified as the existence of the Susquehanna River, PPLICA Remand MB at 12, it is safe to say that it will not have changed at five, ten, twenty, or one hundred years.  It is highly likely that the river will still be there.  For Donsco, this means reaping the benefits of 69 kV service without incurring the cost of switching over, while other ratepayers subsidize the discount.  There is simply no rational way to justify this.  


Assuming that the creation of a new rate class would entail the identification of those factors which justify special treatment, then other customers will meet the proposed requirements.  PPLICA states that either the tariff could include a provision which permits the Company to enter into contracts containing flexible pricing "to address the specific needs of the customer and to address competitive alternatives," or there could be a new rate schedule, labeled LP-4SI and eligibility would be for those customers (1) whose demand exceeded 4 MW and one of four additional criteria were met: (2) economic development, load retention and employment; (3) economic and/or environmental feasibility of converting the account to transmission voltage in Rate Schedule LP-5; (4) the proximity to 69 kV (or higher) facilities and/or the ability to specifically identify the lines and equipment used to serve the facility; and (5) payment of a contribution in aid of construction or a line extension guarantee.  PPLICA Statement 2 at 7; RR at Tab 7; PPLICA Remand MB at 23.   


PPL Electric estimates that the criteria proposed by PPLICA would result in at least 20 customers qualifying for the new rate.  PPL Electric Stmt. 8-RM at 8.  The ramifications of this are serious:
The first eligibility criteria is that the customer would have maximum billing of 4 MW or greater.  This eligibility requirement would restrict the availability of PPLICA's negotiated, discounted rate to 20 large customers served under Rate Schedule LP-4, based on usage levels in 2009, which were used to design rates for Rate Schedule LP-4 customers in the base rate proceeding at Docket No. R-2010-2161694.  As I will explain, this is the only eligibility criterion that would restrict customers in any meaningful way from qualifying for the special, discounted rate, but even this eligibility criterion would still permit the 20 largest Rate Schedule LP-4 customers to qualify.  This eligibility criterion would also make Donsco's foundry in Mt. Joy eligible for the negotiated, discounted rate.  

PPL Electric Stmt. 8-RM at 9.



PPLICA's next criterion (No 2) is to consider factors such as economic development, load retention and employment.   PPL Electric points out that reduced rates would always foster these factors, and therefore, no customer would be eliminated by it.  PPL Electric Stmt. 8-RM at 13.



Next (No.3), PPLICA recommends consideration of the economic and/or environmental feasibility of converting the account to transmission voltage servicing Rate Schedule LP-5.  PPL Electric points out that rates under LP-5 would be lower for all 20 of the largest LP-4 customers, and therefore, all 20 would already have converted if it were feasible to do so.  PPL Electric Stmt. 8-RM at 14.



The fourth PPLICA criterion is the proximity to 69 kV or higher facilities and the ability to identify the lines used to serve the customer and that it be located within "a certain distance" of a PPL Electric transmission line.  No specific distance is recommended, however:

Presumably, however, PPLICA would recommend a distance that that [sic] would permit Donsco's Wrightsville plant to qualify for the negotiated, discounted rates.  The Donsco Wrightsville forge is located approximately 7,000 feet (straight line distance) from the closest transmission facility of PPL Electric, which is at the North Columbia Substation.  That equates to a distance of 1.3 miles (7,000 feet divided by 5,280 feet per mile).  Therefore using Donsco's Wrightsville plant as an example, customers located within a corridor, 1.3 miles on each side of a 69 kV transmission line would be eligible for the negotiated, discounted rate.  Therefore, PPLICA's proposal contemplates corridors 2.6 miles wide defined by PPL Electric's transmission facilities as the center line.  

Q:
How many miles of transmission line does PPL Electric own and operate?

A:
PPL Electric owns and operates approximately 5,000 miles of transmission lines that operate at transmission voltages of 69 kV or greater.

Q:
How large is PPL Electric's service territory?

A:
PPL Electric's service territory is approximately 10,000 square miles.  PPLICA's proposal would allow large Rate Schedule LP-4 customers almost anywhere in PPL Electric's service territory to qualify for the negotiated, discounted rate because PPL Electric's service territory is crisscrossed by transmission lines.  I note further that, as a general matter, large industrial facilities tend to be clustered in industrial parks and in areas zoned for industrial uses.  Generally, transmission lines traverse these areas due to the large loads of industrial customers.

PPL Electric Stmt. 8-RM at 10-11.



PPL Electric Witness Kasper notes: (1) all of the 20 largest LP-4 customers meet the second criterion; (2) all 20 are closer to a 69 kV facility than Donsco; (3) two of those 20 have installed facilities to receive service at 69 kV since the 2009 historic test year, and both paid for the required facilities themselves (per the PJM Tariff).  PPL Electric Stmt. 8-RM at 11.  Note that special treatment for Donsco is unfair to these customers, who have incurred the costs of switching to 69 kV service to qualify for the LP-5 rate, which Donsco seeks to avoid.  



PPLICA proposes requiring that customer eligibility be limited to those who are served by dedicated lines or identifiable facilities to convert the 69 kV power to 12.47 kV:

This criteria is meaningless because individual customers are normally served from a single, identifiable transformer.  Therefore, the transformation facility that normally serves each customer can be readily identified. . . .  Consequently, all customers would meet the second part of PPLICA's second proposed eligibility criterion. . . .

PPL Electric Stmt. 8-RM at 11-12.



PPLICA recommends requiring that customers have other reasons to justify the rate.  No special technical assistance is necessary to determine that every customer could fashion some sort of justification under an umbrella this broad.



Fifth, PPLICA asks whether the customer has paid a contribution in aid of construction or provided a revenue guarantee in the past. These are quite common and would not reduce the eligibility significantly.  PPL Electric Stmt. 8-RM at 14.



The PPLICA proposed tariff "contains no restrictions on eligibility whatsoever."  PPL Electric Stmt. 8-RM at 16.  As a tariff is designed to set rules for both the company issuing it and the customers to be served, the design of the PPLICA tariff is not useable.    


The calculations provided by PPLICA to establish the cost of service for Donsco result in a higher number than the proposed rates would recoup.  PPLICA witness calculates that the PPL cost to serve Donsco annually is $156,741, or $13,062 monthly.  But the recommended cost is a monthly rate of $11,000.  
A rate set because of special circumstances where the customer can prove a financial hardship should not be used to provide a competitive advantage.  The rate proposed by the PPLICA witness will do exactly that.  A special rate below the cost of service would give a customer an economic and competitive advantage over other customers in similar businesses. Therefore, it is my recommendation that if the Commission finds reason to permit a special discounted rate for Donsco, that rate should, at the very least, recover the EDC's cost of service associated with Donsco.

I&E Stmt. 3-RM at 4.



I&E points out that PPLICA did not conduct any analysis regarding the financial condition of any other LP-4 customer, and no examination of any competitive concerns, and no examination of whether the other customers suffered similar economic distress.  Tr. 570; I&E MB at 7.   Again, PPLICA has not sustained its burden of proving Donsco's entitlement to the proposed rate, and its proposal should be denied. 


OCA takes no position regarding the PPLICA primary recommendation in this matter but "strenuously objects to" the recommendation that lost revenue from the requested reduction in LP-4 rates could be recovered from other customer classes.  As OCA states, 

"For residential customers, who already are paying 100% of this Rate increase, adding any additional cost responsibility to the class – either now or in the future – so as to lower Donsco's rates would have them bear more than 100% of the rate increase."  OCA MB at 4.   


Shortfalls should be kept within the rate class.  I&E Stmt. 3-RM-SR, citing Act 129 and a consistent Commission requirement that lost revenue for financially troubled residential customers should remain within the residential rate class.  If all rate classes paid for the LP-4 shortfall, there would be inter-class subsidies, which are not permitted under Lloyd.  Lloyd v. Pa. Publ. Util. Comm'n, 904 A.2d 1010 (Pa. Cmwlth. Ct. 2006), appeal denied, 590 Pa 676, 916 A.2d 1104 (2007) (revenue shortfalls are to be recovered from the appropriate rate class using the cost of service as a guide).



OCA points out that the RO assumes that the lost revenue would be borne within the LP-4 rate class:

Therefore, a remand is necessary and within our discretion.  PPL should provide information on the annual O&M costs of the dedicated facilities, including the 69-12kV dedicated transformer, and on any outstanding capital to date not paid by Donsco for these facilities.  The commission can then render a more informed decision on the rate impact upon Donsco and the other LP-4 customers. RO at 12.



It is important to remember that this issue was raised in the context of a base rate proceeding.  OCA points out further that granting PPLICA's recommendation would create a rate class that was not included in the cost studies submitted in the underlying proceeding:

[C]lass cost of service and revenue allocations have been especially contentious in this case.  Throughout the history of this case, no analyses were conducted in which Donsco was treated as a distinct and separate class.  Rather, all parties to this case have included Donsco within the LP-4 class for costing and revenue allocation purposes.  Although the Commission has already opined as to class cost and revenue allocations, any consideration of redistributing revenue responsibility across other classes would reopen the door to class cost of service and class revenue allocation issues without analyses or evidence.  

OCA Remand Stmt. 1 at 3; OCA MB at 6.    



Assigning customers to rate schedules based on the voltage level at which they receive service makes sense because it follows the manner in which costs are incurred by PPL Electric and the manner in which the revenue requirement is allocated among the rate classes in determining PPL Electric's rate structure.



In the cost of service studies produced by PPL Electric in this proceeding, the costs of the primary distribution system are excluded from the costs assigned to Rate Schedule LP-5 because those customers receive service at transmission voltages of 69 kV or greater and do not utilize the primary distribution system which supplies electric energy at 12 kV or lower voltages.  PPL Electric Statement No. 16-RM, p. 2.  PPL Electric properly classifies customers into Rate Schedules LP-4 and LP-5 based on the voltage levels at which they take service.

PPL Electric Remand MB at 25. 


PPLICA has not provided a convincing reason to change this system of rate schedules for Donsco.

6.
PPL's Reluctant and ultimately withdrawn alternative proposal  


PPL Electric stresses that it believes that "no rate relief is necessary or appropriate for Donsco and that such relief would be unfair to other customers of PPL Electric." PPL Electric Stmt. 8-RM at 17.  The testimony is couched in this warning:

However, if the Commission disagrees, PPL Electric has developed a proposal to redesign Rate Schedule LP-4 in a manner that would benefit Donsco's Wrightsville facility.  I would further note, however, that by offering this proposal, PPL Electric does not advocate its adoption and reserves its right to challenge the adoption of any other special rate adopted by the Commission, including but not limited to its right to seek reconsideration and/or judicial review of the Commission order.

PPL Electric Stmt. 8-RM at 17.



The Company's reluctant proposal is to:

· Separate the LP-4 Rate Schedule into two groups:  those with billing demands of 10,000 kW and higher, and those with billing demand lower than 10,000 kW.

· Increase the customer charge from the present $160.19 to $176.87.
· Keep the demand charge at $2.136 per kW.

· Eliminate the demand charge for incremental kW above 9,999 kW.

This proposal is based on the cost of service study approved by the Commission in the rate proceeding and the analysis of the cost of serving Donsco and other customers with demands above 9,999 kW.  This analysis shows that such customers are providing more than the average cost of service produced by Rate Schedule LP-4 customers.  This proposal would produce rates that would allow Rate Schedule LP-4 customers with demands above 9,999 kW to pay rates that produce approximately the same rate of return as customers with demands less than 10,000 kW.  PPL Electric Exhibit JMK-10 is a cost of service study for the LP-4 class that calculates the cost of service separately for customers with demands less than 10,000 kW and those with demands greater than 9,999 kW.  Mr. Kleha is sponsoring PPL Electric Exhibit JMK-10.  PPL Electric Exhibit OGK-4 provides further information regarding the proposed rate design.
The result of this proposal would be a distribution rate reduction for Donsco of approximately 38.1% based on 2009 usage levels.  All other Rate Schedule LP-4 customers would receive a monthly increase of $16.68 ($176.87 - $160.19) or an annual increase of $200.16.  The proposal is revenue-neutral for PPL Electric.  The dividing point of 10,000 kW was selected because there is a substantial gap in customer demand at that level.  Donsco in 2009 had the largest monthly demand of any customer in the LP-4 Rate Class of 16,224 kW.  The other customer with a demand above 10,000 kW had a demand of 11,901 kW.  The next largest demand was substantially less (7,810 kW).  

PPL Electric's proposal would provide a substantial measure of distribution rate relief to Donsco in a manner that is cost-based, that would be certain in its application and that would not transfer substantial revenue requirement responsibility to other customers.  

PPL Electric proposes that this redesign of Rate Schedule LP-4 become effective upon Commission approval. Applying the proposed rate design prospectively only will reduce the burden placed on other Rate Schedule LP-4 customers and reduce the customer confusion that often results from retroactive rate changes. 

PPL Electric Stmt. 8-RM at 18-19.



In its Reply Brief, the Company effectively withdraws this Proposal of Last Resort by stating, with some relief, that "upon further review, and particularly upon review of OSBA's criticisms of PPL Electric's alternative rate design for Rate Schedule LP-4, PPL Electric has concluded that its proposed alternative rate design for Rate Schedule LP-4 is not consistent with sound ratemaking principles.  PPL Electric, therefore, did not present this alternative in its Initial Brief and does not support its adoption in this proceeding."  PPL Electric RB at 14.



There are a number of problems pointed out by OSBA and admitted by the Company:

First, the cost-of service study prepared by PPL Electric in support of its alternative rate design for Rate Schedule LP-4 is not consistent with the cost-of-service study methodology approved by the Commission in its Opinion and Order entered on December 21, 2010.  Under the Commission-approved methodology, substations and primary distribution system plan are classified into customer and demand components, and then allocated among rate classes in proportion to customer count and non-coincident peak demands.  OSBA St. No. 5, p. 5.  Significantly, PPLICA supported the cost-of-service study methodology approved by the Commission.  PPLICA Main Brief, pp. 10-12 (Sept. 2, 2010).


As OSBA correctly noted, when a cost-of-service study evaluating the cost of serving Donsco is prepared in a manner consistent with the methodology approved by the Commission in this proceeding, the result is that Donsco contributes at present rates an overall rate of return of 11.9 percent, which is less than the average contribution of the Rate Schedule LP-4 rate class as a whole of 13.4 percent.  That is, at present rates, Donsco already is receiving a subsidy from other Rate Schedule LP-4 customers.  Any further rate reduction for Donsco would only increase the subsidy.  Based on the cost-of-service study methodology approved by the Commission in this proceeding, there is no cost basis for reducing rates to customers with billing demands above 10,000 kW.  OSBA St. No. 5, p. 5.


Further, under the Commission's approved cost-of-service study methodology, demand-related costs allocated to Rate Schedule LP-4 will increase as demand increases.  However, under the demand billing cap of 10,000 kW proposed by PPL Electric for the alternative rate design for Rate Schedule LP-4, there would be no increase in cost to Donsco if its demand were to increase.  Therefore, load growth by Donsco would cause more costs to be allocated to the Rate Schedule LP-4 rate class, but such costs would not be paid by Donsco.  Instead, such costs would be absorbed by other Rate Schedule LP-4 customers further exacerbating the inequities arising under the alternative rate design for Rate Schedule LP-4.  OSBA St. No. 5, p. 6.

PPL Electric Remand RB at 14-16. (footnotes omitted)    



As the Company points out, establishing rates for individual or small groups of customers can lead to rate instability because depreciated facilities are replaced by new, undepreciated facilities, and can undermine class ratemaking and lead to discriminatory rates.  PPL Electric Remand RB.  
D.
Conclusion
PPLICA is asking for special treatment for one of its members because that member wants to take electric distribution service at the transmission rate because actual conversion to transmission service would be cost prohibitive.  As PPL Electric points out, this is essentially a rate discrimination claim, and to prevail, the claimant must prove that its rates are unreasonably high and that the rates of other customers are unreasonably low.  Pa. Publ. Util. Comm’n v. Pennsylvania-America Water Co., Docket Nos. R-00943231, et al., 172 Pa. PUC 160 1996 Pa. PUC LEXIS 141 at 17 (June 6, 1996); see also Building Owners and Managers Association v. Pa. P.U.C., 470 A.2d 1092, 1096 (Pa. Cmwlth. 1984).   PPLICA has not presented comparisons which support a finding of discriminatory rates.  PPL Electric Initial Brief at 51.  

A special rate for Donsco is not justified because:

1. The Company's system of determining rate classifications is based on voltage levels at which customers receive service because it follows the manner in which costs are incurred by the Company and the manner in which the revenue requirement is allocated among the rate classes.

2. Rate Schedule LP-5 customers do not pay distribution costs because they take service directly from the transmission system.  Donsco receives service from the distribution system.

3. Establishing a separate rate schedule for each individual customer based only on those specific facilities used to serve that customer directly is not a sound ratemaking principle because rates are based on average costs of customers who take service at the same voltage level.
4. Cost of replacement of those specific facilities used to serve that one customer would fall upon that one customer when replacement becomes necessary.

5. Flexible pricing must still be just and reasonable, and carving out an exception for this customer is not just and reasonable to the other customers in Rate Schedule LP-4.

6. No persuasive reasons were provided for employing the ability to apply flexible rates:  no evidence exists that other ratepayers are economically better off if the Donsco load is retained; there is no evidence of a competitive threat from either bypass to an alternative supplier or an alternative fuel.

7. Donsco's circumstances are not unique and may be repeated by many other members of its rate class.

8. Implementation of a special flex rate for Donsco would increase the rates of the other members of LP-4, many of whom could make similar claims to "exceptions." 

9. Two other LP-4 customers installed facilities to receive service at 69 kV since the 2009 historic test year, and both paid for the required facilities. Serving Donsco at LP-5 rates while not qualifying for that service is patently unreasonable and unfair to those two customers.
10. Twenty customers would qualify for special treatment under the circumstances outlined by PPLICA.

11. PPLICA failed to provide analysis regarding the financial condition of any other LP-4 customer, nor any examination of any competitive concerns, nor any examination of whether the other customers suffered similar economic distress. 

12. "New evidence" regarding whether PennDOT would permit Donsco to place electric transmission facilities in its right-of-way, including on its bridge traversing the Susquehanna River, was not developed by PPLICA, which has the burden of proof.

13. PPL's alternative proposal has been withdrawn as not consistent with sound ratemaking principles and is vigorously opposed by OSBA, which represents a considerable number of the customers in Rate Schedule LP-4 who would be adversely impacted.  



Therefore PPLICA has failed to sustain its burden of proving that Donsco is entitled to extraordinary rate relief.  Donsco's options are to remain on the distribution system and on Rate Schedule LP-4 or to pay for the connection to PPL Electric's transmission system and obtain service at the Rate Schedule LP-5 rates.  

IV. CONCLUSIONS OF LAW



Conclusions of Law which are relevant to this remanded matter are repeated here, and the numbering continues from the numbering which appears in the original Recommended Decision.



1.
Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.   66 Pa.C.S. § 1301.

2.
In deciding any general rate increase case brought under Section 1308(d) of the Code, 66 Pa.C.S. § 101 et seq., certain general legal standards always apply.  

3.
The burden of proof to establish the justness and reasonableness of every element of the utility’s rate increase rests solely upon the public utility.  66 Pa.C.S. § 315(a).  

4.
Evidence adduced by a utility to meet this burden must be substantial.  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa.Cmwlth. 1980).  



5.
While the burden of proof remains with the public utility throughout the rate proceeding, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pennsylvania Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Commission Opinion and Order entered July 17, 2008).  As stated in Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. R-00061931 (Commission Opinion and Order entered September 28, 2007) at 12:  “Section 315(a) of the Code, 66 Pa.C.S. § 315(a), applies since this is a proceeding on Commission Motion.  However, after the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to rebut the prima facie case.”



6.
An approved tariff provision is presumed to be just and reasonable, and the challenging party bears the burden of proving otherwise.  The claimant must prove that its rates are unreasonably high and that the rates of other customers are unreasonably low.  Pa. Publ. Util. Comm’n v. Pennsylvania-America Water Co., Docket Nos. R-00943231, et al., 172 Pa. PUC 160 1996 Pa. PUC LEXIS 141 at 17 (June 6, 1996); see also Building Owners and Managers Association v. Pa. P.U.C., 470 A.2d 1092, 1096 (Pa. Cmwlth. 1984).  



7.
When a utility files for a rate increase, it must file a cost-of-service study assigning to each customer class a rate based upon operating costs that it incurred in providing that service.  52 Pa. Code § 53.53 Exhibit C.IV.E.  Lloyd v. Pa. Publ. Util. Comm’n, 904 A.2d 1010 (Pa. Cmwlth. 2006) appeal denied, 591Pa. 676, 916 A.2d 1104 (2007).  
8.
The cost of service should be the “polestar” of utility ratemaking.  Lloyd v. Pa. Publ. Util. Comm’n, 904 A.2d 1010 (Pa. Cmwlth. Ct. 2006) appeal denied, 591 Pa. 676, 916 A.2d 1104 (2007).
9.
Revenues and expenses which are recovered through specific cost recovery mechanisms under Section 1307 of the Public Utility Code, 66 Pa. C.S. § 1307, are not included in the cost of service study.  


10.
Flexible pricing.—In addition to the implicit authority of the commission under section 502 (relating to general powers), the commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives.  66 Pa. C.S. § 2806(h).



11.
“[I]n exchange for the utility’s provision of safe, adequate and reasonable service, the ratepayers are obligated to pay rates which cover the cost of service which includes reasonable operation and maintenance expenses, depreciation, taxes and a fair rate of return for the utility’s investors . . .  In return for providing safe and adequate service, the utility is entitled to recover, through rates, these enumerated costs.”  Pennsylvania Pub. Util. Comm’n  v. Pennsylvania Gas & Water Co., 61 Pa. PUC 409, 415-16 (1986); 66 Pa.C.S. § 1501.  



12.
PPLICA has not sustained its burden of proving that Donsco is entitled to a special rate other than LP-4.
ORDER


THEREFORE,


IT IS RECOMMENDED:



1.
That the request of PP&L Industrial Customer Alliance to establish a separate rate for Donsco is denied.
Dated:
December 22, 2011



________________________________








Susan D. Colwell








Administrative Law Judge
� 	Pursuant to the Commission's reorganization, OTS became part of the Bureau of Investigation & Enforcement.  Implementation of Act 129 of 2008 Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011).
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