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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a “Sur Motion for Summary Judgment,” which we will treat as Exceptions, filed by E.C. Smart (Complainant) on September 20, 2011, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ)        Christopher P. Pell, issued September 6, 2011, in the above-captioned proceeding.  Commerce Energy, Inc. (Commerce) filed Replies to Exceptions on October 5, 2011.  For the reasons set forth herein, we shall grant the Exceptions, in part, deny the Exceptions, in part, and modify the Initial Decision. 

History of the Proceeding

		On August 10, 2010, the Complainant filed a Formal Complaint (Complaint) against PECO Energy Company (PECO) and Commerce, alleging that she was being billed for supply charges by Commerce, an electric generation supply company that she did not select, that there were incorrect charges on her bill, and that PECO terminated her service on April 10, 2010 without proper notice.  The Commission’s Secretary docketed the Complaint against PECO at C-2010-2193243 and the Complaint against Commerce at C-2010-2193415.  The Secretary served PECO with the Complaint on August 13, 2010, and served Commerce with the Complaint on   August 16, 2010.  

		On September 1, 2010, PECO filed an Answer denying the material averments of the Complaint at Docket No. C-2010-2193243.  Similarly, on               October 15, 2010, Commerce filed an Answer denying the material averments of the Complaint at Docket No. C-2010-2193415.[footnoteRef:1]  Along with its Answer, Commerce filed a Motion to Join an Indispensable Party, requesting that PECO be joined in the proceeding at 
C-2010-2193415.  Commerce endorsed its Motion with a Notice to Plead, advising the Complainant that she had twenty days to file an answer to the Motion.  The Complainant did not file an answer to Commerce’s Motion. [1:  	On September 9, 2010, Commerce requested an extension of time to file an Answer.  By Secretarial Letter dated October 12, 2010, Commerce was granted an extension of time, until October 15, 2010, to file an Answer to the Complaint.    ] 


		By Hearing Notice dated May 27, 2011, a hearing on both Complaints was scheduled for July 29, 2011.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and stated:  “Attention:  You may lose the case if you do not come to this hearing and present facts on the issues raised” (emphasis in original). 

On June 1, 2011, ALJ Pell issued a Prehearing Order that directed the Parties to comply with various procedural requirements and instructed that a request to change the scheduled hearing must be made in writing at least five days prior to the hearing date and state the agreement or opposition of the other parties.  It warned the parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  

		On June 14, 2011, ALJ Pell issued an Order which consolidated the two proceedings at Docket Nos. C-2010-2193243 and C-2010-2193415 for purposes of hearing and decision.

		On the afternoon of July 28, 2011, the Complainant faxed to ALJ Pell’s office a Motion for Summary Judgment with an attachment.  The Complainant also faxed the Motion to counsel for PECO and Commerce.  The ALJ did not receive the document until the morning of July 29, 2011.  Additionally, just prior to the scheduled hearing, the ALJ received a voice mail from a woman identifying herself as the Complainant who stated that she sent the document on the afternoon of July 28, 2011, and inquired “if you want to hold this over for court.”  The Complainant did not make any further contacts with the ALJ.  I.D. at 3.  

		The hearing was held as scheduled on July 29, 2011.  Counsel for PECO was present with two witnesses.  Counsel for Commerce was present with a witness prepared to proceed telephonically.  E.C. Smart was not present.  No witnesses were presented and no exhibits were introduced into the record.  
		At the onset of the hearing, counsel for PECO requested that the ALJ strike the Complainant’s Motion For Summary Judgment because it was untimely.  Counsel for Commerce joined in the request.  Additionally, counsel for PECO and Commerce moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to             52 Pa. Code § 5.245.  Subsequent to the hearing, on August 19, 2011, PECO and Commerce jointly filed a letter addressing deficiencies in the Complainant’s Motion for Summary Judgment.  

		In the Initial Decision, issued September 6, 2011, ALJ Pell denied the Complainant’s Motion for Summary Judgment.  I.D. at 6, 10.  The ALJ also dismissed the Complaint with prejudice due to the Complainant’s failure to appear at the hearing.           I.D. at 9, 11.

		As previously stated, the Complainant filed a “Sur Motion for Summary Judgment” on September 20, 2011.  Commerce filed Replies to Exceptions on       October 5, 2011.          
			
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Pell made twelve Findings of Fact and reached ten Conclusions of Law.  I.D. at 4-5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v.    Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Additionally, in addressing the merits of the Exceptions, we will limit our consideration to the issues which were addressed by the ALJ in the Initial Decision.  We will not address issues that are unrelated to the Findings of Fact and Conclusions of Law in the Initial Decision or issues that do not pertain to the record before us.  

A.	“Sur Motion for Summary Judgment” Filing 

We begin by considering the nature of the “Sur Motion for Summary Judgment” that the Complainant filed on September 20, 2011 because the Commission’s Regulations do not provide for a “Sur Motion for Summary Judgment” following the issuance of an ALJ decision.  The “Sur Motion for Summary Judgment” addresses many of the issues that the ALJ addressed in the Initial Decision, including the ALJ’s ruling on the Motion for Summary Judgment which the Complainant filed on July 28, 2011, and the ALJ’s dismissal of the Complaint.  The Complainant filed the “Sur Motion for Summary Judgment” within the requisite twenty-day time frame for filing Exceptions to the Initial Decision.  For these reasons, we believe that it is appropriate to treat the filing as Exceptions.  

We acknowledge that the format of the filing does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, 



particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2 of our Regulations, 52 Pa. Code § 1.2.[footnoteRef:2] [2:  	Section 1.2 of our Regulations, 52 Pa. Code § 1.2, provides the following, in pertinent part: 
(a)  This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties. 
***
(d)  These liberal construction provisions apply with particularity in proceedings involving pro se litigants.  
] 

    	B.	The Complainant’s Failure to Appear for the Scheduled Hearing   

1.	ALJ’s Recommendation 

The ALJ determined that the Complaint should be dismissed with prejudice due to the Complainant’s failure to appear for the scheduled hearing.  The ALJ concluded that, because she did not appear for the hearing, the Complainant failed to bear her burden of proof.  The ALJ found that the Complainant’s due process rights were fully protected because the Complainant had ample opportunity to appear and be heard in the proceeding, but voluntarily chose not to do so.  The ALJ stated that the Complainant received proper notice of the scheduled hearing location, date, and time and how to contact the Office of Administrative Law Judge (OALJ).  The ALJ noted that, despite the fact that the Complainant demonstrated that she knew how to contact the OALJ when she faxed a motion to the office and left a voice mail for the ALJ, the Complainant did not request a postponement of the hearing at any time or attempt to notify the ALJ that she did not plan to attend the hearing.  I.D. at 8.               

	2.	Positions of the Parties 

In her Exceptions, the Complainant generally challenges PECO and Commerce’s joint motion, made at the July 29, 2011 hearing, to dismiss the Complaint with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  The Complainant also attached to the Exceptions a medical excuse for July 29, 2011, the date of the scheduled hearing.
   
In its Replies to Exceptions, Commerce averred that, because the ALJ’s Hearing Notice dated May 27, 2011, and Prehearing Order dated June 1, 2011, provided notice and warned the Complainant that she could lose the case if she failed to appear for the hearing, the Complainant was afforded due process.  R.Exc. at 6.  According to Commerce, since the Complainant failed to appear, the ALJ correctly found that the Complainant waived her opportunity to participate in the hearing and to bear her burden of proof.  Commerce states that there is no basis to “reopen” this case because the Complainant did not indicate that she would not be able to attend the hearing prior to the hearing and has since not requested another hearing in this matter.  Commerce believes that it would be unfair to require it and PECO to expend more time, money, and energy to defend their case at a new hearing when they appeared at the scheduled hearing prepared to proceed.  Id. at 7.             

3.	Disposition 

Based upon our review of the record in this proceeding, we cannot uphold the ALJ’s decision to dismiss the Complaint with prejudice due to the Complainant’s failure to appear for the scheduled hearing.  Upon examination of the record, we discovered that, while the May 27, 2011 Hearing Notice was properly sent to the Complainant’s address as it appeared on the Complaint, the  June 1, 2011 Prehearing Order appears to have been inadvertently sent to the incorrect address.[footnoteRef:3]  The June 1, 2011 Prehearing Order contained important information that was not included in the           May 27, 2011 Hearing Notice, particularly the instructions stating that a request to change the scheduled hearing should be made in writing at least five days prior to the hearing date.  Because the Prehearing Order was not sent to the Complainant’s address, as listed on the Complaint, we cannot presume that the Complainant received this document or that the Complainant was aware of the proper procedures for requesting a continuance.  As such, we cannot conclude that the Complainant was provided with the requisite notice and opportunity to be heard and that her due process rights have been satisfied.  See, Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).           [3:  	While the OALJ’s service list for the May 27, 2011 Hearing Notice listed the Complainant’s address as the same address that appeared on the Complaint, the service list for the June 1, 2011 Prehearing Order listed an address which is different from the address listed on the Complaint and is not on record as the Complainant’s address.      ] 


Additionally, attached to the Exceptions, the Complainant submitted a medical excuse covering the period on July 29, 2011, during which the hearing was held.  Although the better procedure would have been for the Complainant to submit this excuse to the ALJ prior to the issuance of the Initial Decision, we find that this excuse demonstrates that the Complainant had good cause for not attending the hearing.  

Under the circumstances in this case, it would not be appropriate to dismiss the Complaint.  Our decision is consistent with our holding in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered              July 14, 1993), in which we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  As such, we grant the Complainant’s Exception on this issue.  We shall therefore remand this proceeding to the OALJ for such evidentiary hearings as deemed necessary and the issuance of an Initial Decision on Remand        

C.	Motion for Summary Judgment 	
   		
		1.	Legal Standards
 
		Motions for summary judgment are governed by the Commission’s Regulations at 52 Pa. Code § 5.102.  Section 5.102(a) provides the following:  
After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

Additionally, “[a] motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.”               52 Pa. Code § 5.102(c).  A motion for summary judgment will be granted only “if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code § 5.102(d)(1).  A motion for summary judgment should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).   	




2.	ALJ’s Recommendation 


	In the Initial Decision, the ALJ found that because the Parties’ pleadings revealed a disagreement between the Complainant, PECO, and Commerce over material facts, the Complainant was not entitled to judgment as a matter of law.  The ALJ also determined that the Motion was submitted at such a time as to delay the scheduled hearing.  Furthermore, the ALJ noted that the Motion was deficient because it did not contain the requisite Notice to Plead and was not based on depositions, answers to interrogatories, admissions and supporting affidavits.  I.D. at 6.  

3.	Positions of the Parties  		

	In her Exceptions, the Complainant avers that the Motion she filed on September 20, 2011 was submitted in a timely manner.  Exc. at 3.  She also avers that PECO and Commerce improperly refused to file a response to the Motion.  Id. at 3, 4.  Further, the Complainant asserts that the ALJ should have granted the Motion because there are no genuine issues of material fact to be decided in this proceeding.  Id. at 5.  

	In its Replies to Exceptions, Commerce states that the ALJ correctly determined that the Complainant’s Motion was untimely.  Commerce states that, because the Complainant submitted the Motion on the eve of the hearing scheduled for             July 29, 2011, the Motion was submitted at such a time as to delay the scheduled hearing in contravention of Section 5.102(a) of the Commission’s Regulations,                            52 Pa. Code § 5.102(a).  Commerce also agreed with the ALJ that the Complainant’s Motion was deficient for numerous reasons, including that the Motion did not contain a Notice to Plead and was not based on pleadings and depositions, answers to interrogatories, or admissions and supporting affidavits as required by the Commission’s Regulations.  R.Exc. at 4.  Moreover, Commerce averred that, because the pleadings in this case reveal a disagreement between the Complainant, PECO, and Commerce over material facts, the ALJ correctly determined that the Complainant was not entitled to judgment as a matter of law.  Id. at 5.                 

4.	Disposition 

Based upon our review of this Exception, we agree with the ALJ’s determination that the Complainant’s Motion for Summary Judgment should be denied.  It is clear from the Parties’ pleadings that there is a disagreement between the Complainant, PECO, and Commerce over material facts.  We also agree with the ALJ that the Complainant’s Motion was filed in such a manner as to delay the scheduled hearing and that the Motion was deficient in several respects.  Accordingly, we shall deny the Complainant’s Exception on this issue.      

By denying the Motion, we are providing the Parties with an opportunity to be heard on the issues regarding whether the charges on the Complainant’s electric bill are correct and whether termination of the Complainant’s electric service was proper.  Consistent with our decision regarding the Motion and our decision, above, not to dismiss the Complaint, we shall remand this proceeding to the OALJ for such evidentiary hearings as deemed necessary and the issuance of an Initial Decision on Remand.    
   
Conclusion

		Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, including the Parties’ filings, we shall grant the Exceptions, in part, deny the Exceptions, in part, and modify the Initial Decision, consistent with this Opinion and Order.  We shall also remand this proceeding to the OALJ for such evidentiary hearings as deemed necessary and the issuance of an Initial Decision on Remand; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Exceptions of E.C. Smart are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge       Christopher P. Pell, issued September 6, 2011, is modified, consistent with this Opinion and Order.  

		3.	That E.C. Smart’s Motion for Summary Judgment against PECO Energy Company and Commerce Energy, Inc., at Docket Nos. C-2010-2193243 and 
C-2010-2193415, is denied.  

		4.	That this proceeding is remanded to the OALJ for such evidentiary hearings as deemed necessary and the issuance of an Initial Decision on Remand.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  January 27, 2012 
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