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OPINION AND ORDER



BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions, filed on September 19, 2010, by Verizon Pennsylvania Inc. (Verizon PA), to the Initial Decision of Administrative Law Judge (ALJ) 
Conrad A. Johnson, which was issued on August 25, 2011.  No Reply Exceptions were filed by the Complainant.

History of the Proceeding

		On July 21, 2010, Russell L. Bennett (Complainant) filed a Formal Complaint against Verizon PA wherein he alleged, inter alia, that Verizon PA failed to properly bill him for the bundled services he had ordered.  For relief, he requested that Verizon PA bill him “the right way.”  On September 8, 2010, Verizon PA filed its Answer to the Complaint in which it denied the alleged improper billing but admitted that it issued a credit to the Complainant in August 2009 for overbillings it made in May and June 2009.  For relief, Verizon PA requested that the Complaint be dismissed.

An initial hearing was convened in Pittsburgh on April 20, 2011.  The Complainant appeared pro se.  Verizon PA was represented by counsel.  The Complainant offered two exhibits and Verizon PA submitted four exhibits, all of which were admitted into the record.  Verizon PA also presented two witnesses.  The hearing generated 136 pages of testimony.  No briefs were filed.  The record closed on       May 26, 2011.

		As noted, on August 25, 2011, the Initial Decision of ALJ Conrad A. Johnson was issued.

		Exceptions were filed by Verizon PA on September 19, 2011.  No Reply Exceptions were filed by the Complainant.

Discussion

		As a preliminary matter, we note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		As the proponent of a rule or order, the Complainant bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Conestoga is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v.       Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Conestoga.  Se-Ling Hosiery v. Margulies,      364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would then have to provide some additional evidence to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373               (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

A.	The ALJ’s Initial Decision

		In his Initial Decision, the ALJ made fifty-two Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ explained in his Initial Decision that the Complainant maintained that he was overbilled by Verizon PA for telephone, internet and Direct TV services offered to him by Verizon PA as a Triple Freedom bundle (Triple Bundle Plan) in March 2009, at the monthly rate of $124.99 for the first year of a two-year plan.  The Complainant asserted that after he signed up for the plan his bills escalated from what he had originally agreed to pay.  Furthermore, he never received a bill that corresponded to the $124.99 agreed upon rate.  As a remedy, the Complainant sought reimbursement from Verizon PA for the alleged overbilling.  I.D. at 9.

		Verizon PA countered that the Complainant was properly billed, but admitted there was an overbilling in May and June 2009 that was adjusted in 
August 2009.  Verizon PA alleged that the Complainant’s order for the Triple Bundle Plan was not able to be processed in July 2009 because “his internet was direct billed to his credit card at that time, and perhaps due to an outstanding balance on his Verizon PA account in the amount of $204.63.”  Verizon PA contended that the Complainant’s bills were high because he added optional services to his phone, internet and Direct TV and carried balances forward from previous months.  Verizon PA asserted that the Complainant did not meet certain payment agreements and at the time of the hearing, had an outstanding balance of $1,917.67.  Verizon PA sought dismissal of the Complaint.  Id.

		Both Parties agreed that under the Triple Bundle Plan, excluding taxes, surcharges and optional services, the Complainant’s rate for services would be $36.01 for telephone, $24.99 for internet and $63.99 for Direct TV for a total of $124.99.  Verizon PA admitted that the Complainant was charged $49.99 instead of $36.01 for telephone service in April 2009, and, thereafter, was charged $42.00 per month under its Double Freedom bundle (Double Bundle Plan).  I.D. at 10.

		The Complainant admitted that he had ordered additional services, such as three-way calling and an unlisted number as well as additional internet and Direct TV services, all of which he acknowledged were not included in the bundled package rate of $124.99.  He estimated that the additional services, when added to the Triple Bundle Plan price of $124.99, would result in a bill of approximately $187 per month.  Tr. at 57.

		The ALJ found that, because the Commission’s jurisdiction does not extend to internet or satellite television (i.e., Direct TV) services, the part of the Complaint, as it relates to internet and Direct TV services and charges, must be dismissed for lack of jurisdiction.  Therefore, the ALJ’s decision addressed only that part of the Complaint relating to Verizon PA’s billings for telephone service.  The ALJ indicated that any references to the Complainant’s internet or Direct TV charges or services were for purposes of clarity only.  I.D. at 11.

		Additionally, the ALJ noted that Public Utility companies are required to provide reasonable service to their customers pursuant to Section 1501 of the Code,       66 Pa. C.S. § 1501.  The ALJ further noted that the Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code…”       66 Pa. C.S. § 102.  Thus, a utility company’s practice of billing its customers must be reasonable, adequate and sufficient.  A violation of the Code may occur when the utility company fails to correctly bill a customer.  I.D. at 13.

		The ALJ determined that Verizon PA’s witness’ testimony, that the Complainant was not billed under the Triple Bundle Plan because he carried a balance or he paid by way of credit card, lacked credibility.  Furthermore, the ALJ noted that over a twelve-month period, Verizon PA failed to rectify the overbilling after the Complainant repeatedly complained about his bill escalation.  Accordingly, the ALJ concluded that Verizon PA violated Section 1501 of the Code, 66 Pa. Code C.S. § 1501, in failing to bill the Complainant at the agreed upon monthly rate of $36.01 rate for telephone service for the twelve-month period and for failing to rectify the overbilling over a twelve-months period after the Complainant repeatedly complained about his escalating bill.  I.D. at 18.

		The ALJ ruled that the Complainant is entitled to relief from Verizon PA’s overbilling for the first year of his Triple Bundle Plan.  As such, the ALJ concluded that the Complainant is entitled to a credit on his account, including applicable taxes and surcharges, for each month Verizon PA billed him in excess of the $36.01 rate for telephone services, excluding optional telephone services from April 2009 to           March 2010.  In this regard the ALJ explained:

When at least 30 days have elapsed between payment of the overbilled amount and the credit or refund, an additional credit must be paid by a utility company.  Section 64.19(b) of the Commission’s regulations, 52 Pa. Code § 64.19(b), by reference to Section 64.16(a) of the regulations, requires Verizon, as the local exchange carrier, to pay a charge of 1.25% per month on the overbilling and credit Mr. Bennett’s account.  After calculating all of Mr. Bennett’s credits, Verizon must clearly explain and certify to the Commission’s 


Bureau of Consumer Services that Mr. Bennett’s account has been properly credited and copy Mr. Bennett.

I.D. at 18.

		In light of the fact that Verizon PA violated the Code, ALJ Johnson addressed whether or not any penalties should be assessed on Verizon PA pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301, which permits the Commission to impose a maximum civil penalty of $1,000 per day for each violation of the Code, its Regulations or its orders.  The ALJ indicated that the factors and standards that apply in determining whether a penalty should be assessed was first articulated by the Commission in Joseph A. Rosi v. Bell Atlantic-Pennsylvania Inc. 94 PUC (2000) (Rosi).  These standards were subsequently published as a Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement).  Section 69.1201 and applies to both litigated and settled cases involving the calculation of civil penalties.  I.D. at 18.  Based on an analysis of each of the policy factors as they apply to the instant matter, the ALJ concluded that Verizon PA’s violation was intentional[footnoteRef:2] and that Verizon PA should, therefore, be assessed a total civil penalty $6,000.[footnoteRef:3] [2: 	If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  … the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.  See Rosi, cited above. ]  [3: 	The ALJ determined the total penalty of $6,000 based on an amount of $500.00 for each of the twelve months, from April 2009 through March 2010, in which Verizon PA violated the Code and the Commission’s Regulations in failing to bill the Complainant the monthly rate of $36.01 (excluding taxes, surcharges and optional services) for telephone service under its Triple Bundle Plan.] 


B.	Verizon PA’s Exceptions

In its Exceptions, Verizon PA maintains that, while it does not agree with the ALJ’s conclusion that it erroneously billed the Complainant the discounted rate of $42.00 for telephone service available to a customer subscribed to the Double Bundle Plan when it should have billed him the discounted rate of $36.01 available to a customer subscribed to the Triple Bundle Plan, Verizon PA is not excepting to this finding by the ALJ and it will comply with providing all appropriate credits to the Complainant’s account as directed in the Initial Decision.  Exc. at 1.

However, Verizon PA does except to the $6,000 penalty imposed by the ALJ because it is of the opinion that the recommended penalty is grossly excessive in that it is eighty-three times greater than the total overbilled amount of $71.88 for the twelve-month period.  As such, for the reasons that follow, Verizon PA submits that the ALJ’s decision to impose a $6,000 penalty should be disregarded in its entirety.  In the alternative, Verizon PA submits that should the Commission determine a penalty is warranted, the amount of the penalty should be greatly reduced from $6,000.  Exc. at 3.

In support of its Exception, Verizon PA first claims that the ALJ based his analysis on only three of the ten standards set forth in Rosi and the Commission’s Policy Statement.  Verizon PA notes that the ALJ determined that Verizon PA’s conduct (and presumably the consequences of such conduct) was of a serious nature, for which a higher penalty should be imposed, because the Company failed to bill the Complainant at the telephone rate of $36.01 for the first twelve-months of his subscription to the Triple Bundle Plan and because the Complainant requested billing corrections in April, May, June and July of 2009.  Verizon PA further notes that the ALJ determined that Verizon PA’s conduct was intentional based on the Complainant’s requests for billing corrections and his claim that no one at Verizon PA could answer his billing questions.  However, Verizon PA opines that the limited nature of these facts and conclusions by the ALJ present an incomplete view of this case.  Exc. At 5-6.

Verizon PA submits that the ALJ concluded that the actual error Verizon PA made was designating the Complainant’s service package as a Double Bundle Plan rather than a Triple Bundle Plan.  If this mistake is determined to be a violation of the Public Utility Code, Verizon PA opines that it should only be considered a single violation that resulted in only minimally higher monthly charges on the Complainant’s ensuing bills rather than a series of twelve repeated and recurring violations as determined by the ALJ.  Verizon PA further contends that the ALJ failed to consider the fact that the scope of the overbilling was small, resulting in a total difference of only $71.88.[footnoteRef:4] [4: 	Verizon PA explains that under the Triple Bundle Plan, the Complainant was supposed to be billed $36.01 per month for telephone service, resulting in total charges of $432.12 (i.e., $36.01 x 12 months).  Instead, however, Verizon PA billed the Complainant $42 per month for telephone service under the Double Bundle Plan, resulting in a twelve-month billing of $504 (i.e., $42 x 12 months), for a total difference of $71.88 that was overbilled to the Complainant.  Exc. at 6.] 


Verizon PA further argues that the ALJ misconstrued the Complainant’s testimony that he “repeatedly” requested correction of Verizon PA’s billing of his account during the period from April 2009 through March 2010, and that “no one could give him an answer” when he called to question his bills.  Verizon PA maintains that, between April 2009 and March 2010, when the Complainant was entitled to certain discounts under the bundled service plan, the Complainant mistakenly believed that the monthly bills issued for his account should only have shown a total due of $125.  As such, Verizon PA claims that the ALJ imposed a penalty on Verizon PA based on the Complainant’s erroneous belief that the monthly amount he was to be billed was lower than it actually was or that the $125 amount included all the services and features he received.  Verizon PA submits that the Complainant’s mistake cannot be used as the basis upon which to impose a penalty upon Verizon PA.  Exc. at 7-8.

Finally, Verizon PA argues that the four Verizon PA cases from the last six years[footnoteRef:5] that the ALJ cited in his Initial Decision and that required Verizon PA to pay a penalty for some action taken on a customer’s account, do not support the imposition of a penalty in this proceeding because the ALJ failed to put these cases in perspective.  Verizon PA avers that the four cases cited by the ALJ represent about one-quarter of one percent of Verizon PA’s total complaint case load during the six-year period.  Verizon PA contends that both the nearly 1,500 formal complaints with which it had been served during the six-year period and the four incidents cited by the ALJ where fines were imposed represent an infinitesimal percentage of the total number of customers that Verizon PA serves in Pennsylvania and that there is no basis for the ALJ to infer from the four cited cases that Verizon PA is a bad actor deserving of a “higher penalty” for recurring violations.  Verizon PA also argues that none of the cases cited in the Initial Decision supports the imposition of a fine as high as $6,000 in this case.  Exc. at 10 citing I.D. at 22. [5: 		See (1) Olubanjo v. Verizon Pennsylvania Inc. Docket No. 
C-2009-2123326 (Order entered March 18, 2011) (Olubanjo)- $250 penalty; (2) Desort v. Verizon Pennsylvania Inc., Docket No. C-2009-2099508 (Order entered May 7, 2010) - $500 penalty; (3) Kaufman v. Verizon, Docket No. C-20055680 (Order entered 
November 19, 2008) (Kaufman) - $14,040 penalty; and (4) Angelo Constantino, M.D. v. Verizon Pennsylvania Inc., Docket No. C-20030885 (Order entered April 26, 2005) - $2,000 penalty.
] 


Of the four cases cited by the ALJ, Verizon PA is of the opinion that the most similar case to the instant case is Olubanjo.  After explaining the similarities between Olubanjo and this case, Verizon PA submits that based on the similarities that exist between the Olubanjo case and this proceeding, the Commission should modify the ALJ’s recommendation and, if any penalty is warranted (which Verizon PA submits it is not), should impose a penalty similar to that imposed in Olubanjo – i.e., $250.             Exc. at 11.

Verizon PA also cites to Kaufman in support of its position that the $500 per month penalty in this case is unreasonable.  Verizon PA notes that in Kaufman the Commission recently found that a civil penalty of $10 per day (equivalent to $300 per month) was appropriate in a case where a customer had experienced noise and static on his telephone line for several years despite numerous unsuccessful repair attempts.  In contrast, the ALJ in the present case has recommended a penalty of $500 per month, for a total penalty of $6,000, for a billing error that only involved $71.88.  Verizon PA contends that such a penalty is totally unreasonable and should not be allowed.  Exc. at 13.

C.	Disposition

Before addressing the more detailed merits of Verizon PA’s Exceptions as to the level of the penalty that should or should not be imposed, it is important to first address Verizon PA’s claim that the ALJ only considered three of the ten standards set forth in Rosi and the Commission’s Policy Statement in determining whether a penalty should be assessed and if so, the reasonable amount of the penalty.  Upon our review of the Initial Decision, we conclude that the ALJ did address all ten standards that were pertinent and to the extent that they were included in the record.  As such, Verizon PA’s claim in this regard is disingenuous.  We shall address each of the standards infra.

In addition, based on our review of Verizon PA’s Exceptions, we are of the opinion that, while we do not agree with every argument raised by Verizon PA in its Exceptions, we do believe that certain arguments presented by Verizon PA are meritorous.  Most importantly, although we disagree with Verizon PA’s position that no civil penalty should be imposed as a result of this proceeding, we are of the opinion, as will be discussed in further detail infra, that a reduction of the $6,000 penalty recommended by the ALJ is appropriate.  

In its Exceptions Verizon PA attempts to partially blame the Complainant for the length of time it took to resolve his complaint.  On page 9 of the Exceptions, Verizon PA states:

Complainant’s “repeated requests for billing corrections” were based, at least in large part, on his mistaken belief regarding the services and charges that were and were not included in the Triple Bundle Plan.”  

Exc. at 9.

Again, on page 11, Verizon PA states:

Here, while his “need” to contact Verizon to discuss his account may have inconvenienced Complainant, had he correctly understood the services and charges applicable to the Triple Bundle Plan, the contacts he made with Verizon may not have been necessary.

Exc. at 11.

Rather than placing the blame on the Complainant, we note that the repeated requests by the Complainant to Verizon PA may have been avoided if the Verizon PA attendants were more perceptive to the Complainant’s concerns.  It appears from the record that Verizon PA’s customer service attendants could have been more astute to the Complainant’s concerns especially in light of the fact that Verizon PA issued several credits to the Complainant upon failing to bill him at the appropriate Triple Bundle Plan rate over a period of twelve months.  The fact that no one at Verizon PA was able to adequately answer his billing questions[footnoteRef:6] in conjunction with the numerous billing adjustments made to the Complainant’s bill raises some concern about Verizon PA’s customer representatives’ knowledge and training with regard to bundled service offerings and particularly in those areas involving bundled regulated and unregulated services.  In this regard, we encourage Verizon PA to ensure that its customer representatives receive the proper training so that they are more able to respond to the types of situations and questions presented in this case. [6:  	I.D. at 4, 5, 8, 14, 16, 21.] 


With that said, we shall now address the reasonableness of the $6,000 penalty recommended by the ALJ consistent with our Policy Statement and our modifications thereto.  As noted pursuant to Section 3301 of the Code, 
66 Pa. C.S. § 3301, the Commission may impose a maximum civil penalty of $1,000 per day for each violation of the Code, its Regulations or its orders.  As indicated above, the Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating the assessment of a civil penalty.   We will consider each of these factors in turn.

The first factor is whether the conduct at issue is of a serious nature. 
52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  The ALJ contended that some of the conduct in this case is of a serious nature:

In the instant case, the evidence demonstrates Respondent failed, in several aspects, to provide reasonable service to Complainant as required by Section 1501of the Code.  Starting in April 2009, Respondent failed to charge Complainant a lower rate for telephone service under its triple bundle as requested by Mr. Bennett.  After Complainant made repeated requests in April, May, June and July, for billing corrections, Respondent issued credits, but failed to convert Complainant’s account to a triple bundle, whereby he would receive a lower rate for telephone service.  Respondent failed to bill Complainant at the telephone rate of $36.01 for twelve continuous months as the parties initially agreed in 
March 2009.  Such conduct on Respondent’s part rises to the level of serious and warrants a higher penalty.

I.D. at 20-21.

The evidence shows that Verizon PA failed, repeatedly, to honor an agreement to provide the Complainant with telephone service at the Triple Bundle Plan rate.  We agree with the ALJ and find that this is conduct of a serious nature.

The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  The ALJ noted that “[r]espondent’s conduct did not result in bodily injury or property damages.”  I.D. at 21.  We agree.  These violations should not be deemed serious or have lasting consequences.

The third factor pertains to whether the conduct was deemed intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  “This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.”  With regard to this factor, the ALJ stated: 

. . . in litigated cases, the conduct may be examined for intentionality or negligence.  Here, Complainant made repeated requests for billing corrections.  As Complainant testified when he called Verizon no one could give him answers.  Respondent’s allegation that Mr. Bennett’s services could not be bundled in July 2009, because he had an outstanding account balance and internet service was billed on a credit card, was betrayed by its own witness and the documentary evidence.  Mr. Nigro testified the triple bundle order was processed in March 2009.  Verizon’s Exhibit 1 demonstrated Mr. Bennett did not have a balance in March, April or May 2009, and he was back billed to March 2009 for internet service.  Further Mr. Bennett’s receipts showed he paid his bill with cash in May and June 2009.  Based upon the evidence, Verizon’s conduct must be deemed intentional.
I.D. at 20.

We agree.  We find that Verizon PA’s actions to solicit customers with the offer of a certain price and then fail to honor that offer after repeated requests for billing correction is conduct that is deemed intentional.

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  “These modifica-tions may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.”  With regard to this factor the ALJ stated:

Verizon did not present any evidence as to its efforts to modify internal practices and procedures to address the conduct at issue or to prevent similar conduct in the future.  Verizon’s witnesses testified the billings were accurate, but they failed to explain Verizon’s admission that Mr. Bennett was overbilled in May and June 2009.  They failed to explain the reason as to why the overbillings were not corrected until August 2009.  Although Verizon issued Mr. Bennett credits each time he called to complain about his bill, Verizon offered no evidence as to its representatives’ conduct during the telephone calls.  This lack of evidence supports  

Mr. Bennett’s position that when he called no one could give him answers.

I.D. at 21.

The record does not present any evidence provided by Verizon PA to modify its internal practices and procedures to prevent this from happening again.  Nevertheless, we take administrative notice that this does not appear to be a recurring problem based on our review of the types of recent complaint cases involving 
Verizon PA.  As such, we are of the opinion that this factor does not support a higher penalty.  In the future, however, we encourage Verizon PA to provide sufficient testimony on the record with regard to this factor in order for us to adequately address the specific case at hand.

The ALJ considered the fifth, sixth and seventh factors together.  The fifth factor that may be considered is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  The sixth factor that may be considered is the compliance history of the regulated entity which committed the violation.  
52 Pa. Code § 69.1201(c)(6).  “An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.”  The seventh factor that may be considered is whether the regulated entity cooperated with the Commission’s investigation.  
52 Pa. Code § 69.1201(c)(7).  “Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.”

With regard to these three factors the ALJ stated:

The testimony and documentary evidence fails to establish that customers other than Mr. Bennett were affected by Verizon’s conduct.  Further, the evidence is silent on Verizon’s compliance history or level of cooperation with the Commission’s investigation into this matter.  Accordingly a higher penalty would not be warranted based on the number of customers, cooperation or compliance factors.  The evidence does demonstrate that Verizon’s violation of the Code was continuous for twelve months.  The recurring violation guideline dictates a higher penalty, which is sufficient to deter future violations.

I.D. at 21.

We agree with the ALJ on his recommendation that “. . . a higher penalty would not be warranted based on the number of customers, cooperation or compliance factors.”  We disagree, however, with the ALJ on his consideration of the sixth factor that the recurring violation guideline dictates a higher penalty.  Although Verizon PA continued to bill the Complainant improperly over a twelve-month period, it does not appear that this type of violation is extensive throughout Verizon PA’s service territory at this time.  In the future, however, we encourage Verizon PA to provide sufficient testimony on the record with regard to this factor so that we will be able to address adequately each specific case at hand.   

The ninth factor we may consider involves “[p]ast Commission decisions in similar situations.”   In response to this factor, the ALJ stated:

Notably the Commission has penalized Verizon for failure to provide reasonable service in other cases.  See Olubanjo v. Verizon Pennsylvania Inc., PUC Docket No. C‑2009-2123326 (Order entered March 18, 2011) (the Commission assessed a $250 penalty for failure to timely respond to a request to terminate service); Dezort v. Verizon Pennsylvania Inc., PUC Docket No. C‑2009-2099508 (Order entered May 7, 2010) (Commission assessed a $500 penalty for failing to timely respond to a customer complaint regarding noise and static on the telephone line); Kaufman v. Verizon, PUC Docket No.    C-20055680 (Order entered November 19, 2008) (Commission assessed a $14,040 penalty for failure to provide reasonable service regarding the maintenance and repair of phone lines); and Angelo Constantino, M.D. v. Verizon Pennsylvania Inc., C-20030885 (Order entered 
April 26, 2005) (Commission assessed a $2000 penalty for improperly suspending service on two separate occasions).

I.D. at 22.

The ALJ did not specifically determine whether this factor presents a conduct that should be considered serious.  While each case deals with failure to provide reasonable service, the details and reason for each determination differ from the present case and we cannot consider this case as a recurrence of any previous similar activity.  Therefore, we conclude that this factor neither supports a higher or lower penalty amount.

The tenth factor we may consider involves “other relevant factors”, 
52 Pa. Code § 69.1201(c)(10).  No other relevant factors are present in this case.

Finally, we may consider the amount of the civil penalty necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  As noted, Verizon PA excepted to the ALJ’s Initial Decision and requested that we deny the ALJ’s decision to impose a $6,000 penalty, or in the alternative, greatly reduce the penalty from that amount.  Verizon PA also argued that its error in billing the Complainant for a Double Bundle Plan rather than a Triple Bundle Plan should only result in a single violation as opposed to the twelve repeated and recurring violations as determined by the ALJ.  While we are of the opinion that a lesser penalty than $6,000 is suitable in this case, we disagree with Verizon PA that its billing error should be considered a single violation.  As such, we shall sustain the ALJ’s determination that Verizon PA violated the Code on twelve separate occasions when it incorrectly billed the Complainant for the twelve months between April 2009 and March 2010.
With regard to the amount of the civil penalty that should be imposed, we agree with Verizon PA that a penalty of $500 per month, for a total penalty of $6,000 appears to be excessive in this case.  The violation was not life-threatening but was a burden on the Complainant.  Because the Complainant had to deal with the uncertainty of the amount of his telephone bill each day for twelve-month period, we are of the opinion that a civil penalty of $200 per violation for each of the twelve months, or a total penalty of $2,400, should be a sufficient penalty to deter Verizon PA from committing future, similar violations.  As such, we shall grant Verizon PA’s Exceptions in this regard and modify the ALJ’s Initial Decision accordingly consistent with this discussion and reduced penalty.

Conclusion

		Based on our review of the record in conjunction with Verizon PA’s Exceptions, and consideration of the pertinent factors contained in our Policy Statement, we shall grant Verizon PA’s Exceptions and modify the penalty recommended by the ALJ in his Initial Decision by reducing it from $6,000 to $2,400 consistent with the foregoing discussion;  THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Verizon Pennsylvania Inc. to Administrative Law Judge Conrad A. Johnson’s Initial Decision are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge 
Conrad A. Johnson is modified, consistent with this Opinion and Order.

		3.	That the Formal Complaint of Russell L. Bennett against Verizon Pennsylvania Inc., at Docket No. C-2011-2190280, is dismissed, in part, as it relates to Internet Service and Direct TV Satellite Television service, consistent with this Opinion and Order.

		4.	That the Formal Complaint of Russell L. Bennett against Verizon Pennsylvania Inc., at Docket No. C-2011-2190280, is sustained, in part, with regard to telephone service, consistent with this Opinion and Order.

		5.	That pursuant to 52 Pa. Code § 64.19(b), Verizon Pennsylvania Inc. shall credit the Complainant Russell L. Bennett’s account for telephone billings in excess of $36.01, excluding optional services, for the twelve months from April 2009 through March 2010.

		6.	 That pursuant to 52 Pa. Code § 64.19(b), Verizon Pennsylvania Inc. shall pay a charge of 1.25% per month on the telephone overbillings from April 2009 until the credit described in Paragraph 5 above is applied to the Complainant’s account for telephone service.

		7.	 That within thirty (30) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall issue to the Complainant Russell L. Bennett an itemized statement that clearly identifies and explains how each credit and charge was applied to his account for telephone service as ordered in Paragraphs 5 and 6 above.

		8.	That within thirty (30) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall clearly explain and certify to the Commission’s Bureau of Consumer Services that it has credited the Complainant’s account as ordered in Paragraphs 5 and 6 above and complied with Paragraph 7 above.  Verizon Pennsylvania Inc. shall send a copy of the certification to the Complainant.
		9.	That Verizon Pennsylvania Inc. is directed to pay a civil penalty of two thousand four hundred dollars ($2,400.00) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 & 3315, by sending a certified check or money order within thirty (30) days of the date of entry of this Opinion and Order to:

			Pennsylvania Public Utility Commission
			P.O. Box 3265
			Harrisburg, PA 17105-3265

		10.	That Verizon Pennsylvania Inc. is directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.

		11.	That upon compliance with this Opinion and Order and payment of the civil penalty directed above, this proceeding be marked closed.

							BY THE COMMISSION,
[image: ]



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  January 27, 2012
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