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Margaret Katz and Alan Katz for						F-2010-2211384
Michael Katz

		v.					

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Initial Decision Sustaining Preliminary Objection and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa issued on March 16, 2011, the Exceptions filed by Margaret and Alan Katz (Complainants) on behalf of Michael Katz (the Customer) on March 30, 2011, and 




the Replies to Exceptions filed on April 8, 2011, by PPL Electric Utilities Corporation 
(PPL).[footnoteRef:1]   [1:  	We note that Complainants attempted to file a reply to PPL’s Reply to Complainants’ Exceptions on April 29, 2011.  The Commission’s Regulations at 
52 Pa. Code § 5.533, relating to Exceptions to Initial Decisions, do not provide for a reply to a reply to exceptions.  Accordingly, the Complainants’ April 29th filing has not been considered.] 


History of the Proceeding[footnoteRef:2] [2:  	This History is taken largely from the Initial Decision, pages 1-3.] 


On November 16, 2010, the Complainants filed a formal Complaint with the Commission against PPL.  At Paragraph 4B of the Complaint form requesting the facts of the Complaint, the Complaint simply states “See cover letter dated 11/16/10.”  Attached to the Complaint form is a two page letter dated November 16, 2010, from the Complainants addressed to the Commission’s Secretary.  The November 16, 2010 letter refers to a letter sent to PPL dated June 17, 2010.

The letter dated June 17, 2010, sent by Margaret Katz to PPL, states that she is the Customer’s mother.  Margaret Katz does not live with the Customer but resides in New Jersey.  The June 17, 2010 letter asserts that PPL sent a ten day shut off notice to the Customer and that such a notice is not warranted given that the Customer has Asperger’s Syndrome, is disabled and receives only a small monthly Social Security check.  The June 17, 2010 letter criticizes PPL for allowing the Customer’s bill to accumulate to an amount of almost $3,000.00.  The June 17, 2010 letter sets forth a chronology of events involving the Customer and attempts by the Complainants to correct what the letter characterizes as mistakes on the Customer’s bills.  According to the June 17, 2010 letter, PPL refused to discuss the account with the Complainants because their names were not on the Customer’s account.  

Also attached to the Complaint is a letter dated July 26, 2010, sent by 
Alan Katz to the Commission’s Secretary.[footnoteRef:3]  Alan Katz is the Customer’s brother.   [3:  	The July 26, 2010 correspondence was part of an informal Complaint filed with the Commission’s Bureau of Consumer Services (BCS).  The instant formal Complaint is an appeal of the BCS’ decision on the informal Complaint. ] 

Alan Katz does not live with the Customer but resides in New Jersey.  The July 26, 2010 letter outlines many of the same concerns expressed by Margaret Katz in the 
June 17, 2010 letter.

The Complainants’ November 16, 2010 letter to the Commission’s Secretary criticizes PPL for not contacting the Complainants when the Customer’s bills went unpaid.  According to the November 16, 2010 letter, had PPL contacted the Complainants in a timely fashion, the Customer’s bill would never have accumulated to such a large arrearage.

At Paragraph 5 of the Complaint form requesting how the Complainants want the Complaint to be resolved, the Complaint states “See cover letter.”  The Complainants’ November 16, 2010 letter requests that the Commission direct PPL to remove the balance owed by the Customer that the Complainants allege PPL improperly allowed to accumulate.  

PPL filed an Answer to the Complaint on December 13, 2010.[footnoteRef:4]  The Answer denies that there are any incorrect charges on the Customer’s bill.  The Answer admits that PPL sent bills to the Customer at the Customer’s address.  The Answer admits that PPL could not share the Customer’s private account information with other individuals.  The Answer requests that the Commission deny the Complaint.   [4: 	 	The Complaint was served on PPL by Secretarial Letter dated 
November 22, 2011.  Accordingly, PPL’s Answer was timely.] 


PPL also filed a Motion to Dismiss (Motion)[footnoteRef:5] on January 14, 2011, requesting that the Commission dismiss the Complaint.  The Motion states that the Complainants do not reside at the Customer’s service address and the Complainants do not hold power of attorney for the Customer.  The Motion further states that  [5:  	The Motion is referred to in the Initial Decision as the Respondent’s Preliminary Objection.] 

Jeffry L. Gilbert, Esquire has provided PPL with a copy of a power of attorney signed by the Customer which names Jeffry L. Gilbert as his agent.  

According to the Motion, Alan Katz has informed PPL that neither he nor Margaret Katz is an agent for the Customer under any existing power of attorney.  The Motion alleges that the Complainants are not authorized to file a Complaint with the Commission on behalf of the Customer.  The Motion requests that the Commission dismiss the Complaint.  

On February 12, 2011, Alan Katz filed a Reply to the Respondent’s Motion.  The Reply to the Motion contends that Stanley Katz, the Customer’s father, paid the Customer’s electric bills and therefore was the actual customer until Stanley Katz passed away in 2007.  According to the Reply, after Stanley Katz passed away, Margaret Katz began paying Michael Katz’s electric bills.  Margaret Katz requested that PPL send the Customer’s bills to her but PPL failed to do so.  The Reply contended that had PPL honored Margaret Katz’s request, the Customer’s bill would never have accumulated to over $3,000.  The Reply requests that the Commission direct PPL to eliminate the balance on the Customer’s account that PPL allowed to accumulate.  

On March 16, 2011, the ALJ’s Initial Decision was issued.  The ALJ treated PPL’s Motion to Dismiss as a Motion for Summary Judgment, pursuant to 
52 Pa. Code § 5.102.  I.D. at 7.  The ALJ granted that Motion, finding that the Complainants lacked standing to file the Complaint.  The ALJ determined that the Complainants did not allege that they had the Customer’s power of attorney.  However, in the event the Complainants did obtain a power of attorney to act for the Customer in the future, the ALJ dismissed the Complaint without prejudice.  Id. at 12.

On March 30, 2011, the Complainants filed Exceptions to the Initial Decision, contending that the ALJ erred by failing to find that the Complainants were customers of PPL, along with the Customer.  The Complainants also argued that it was PPL’s error in the first instance to record the Customer as the Customer of record rather than the Customer’s parents.  On April 8, 2011, PPL filed a Reply to Exceptions which argues that the ALJ’s Initial Decision correctly ruled that the Complainants lacked standing in this matter.

Discussion

We note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC,                  625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

Legal Standard

Our Regulation at 52 Pa. Code § 5.102 states, in pertinent part:
[bookmark: 5.102.](a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for . . . summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
*	*	*
(c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
(d)  Decisions on motions. 
(1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a . . . motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

The Initial Decision

		In his Initial Decision, the ALJ made eight Findings of Fact, I.D. at 4, and issued three Conclusions of Law, I.D. at 12.  ALJ Salapa’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ provided a lengthy discussion regarding the issue of standing and the manner in which PPL raised the issue.  The ALJ observed that the Complainants had long been aware that PPL did not consider the Complainants to be customers of record by the simple fact that PPL had refused to provide the Customer’s confidential account information to the Complainants.  Accordingly, the ALJ found that PPL had raised the issue of standing in a timely fashion and that Complainants were not prejudiced by the fact that PPL raised the issue in a Motion to Dismiss rather than as an affirmative defense.[footnoteRef:6]  I.D. at 4-7. [6: 	 	The Commission’s Regulations at 52 Pa. Code § 5.101(a), relating to Preliminary Objections, does not provide that lack of standing is an issue to be raised in Preliminary Objections.  Rather, lack of standing is to be raised in an Answer to a Complaint as New Matter.  Here, the ALJ determined that the Complainants had received timely notice that standing was an issue, PPL raised the issue before any hearings were held and Complainants had a full and fair opportunity to respond, as they would have had if PPL raised the issue in its Answer to the Complaint.  On those grounds, the ALJ determined that Complainants were not harmed or prejudiced by the fact that PPL raised the issue in its Motion to Dismiss and proceeded to rule on the issue.  I.D. at 4-7.] 


		Given the posture of the case, the ALJ determined to treat PPL’s Motion as a Motion for Summary Judgment pursuant to 52 Pa. Code § 5.102.  The ALJ properly noted that, as the proponent of such a motion, PPL had the burden of showing that there was no genuine issue of material fact and that PPL was entitled to a judgment as a matter of law.  The ALJ correctly stated that the record must be viewed in the light most favorable to the non-moving party; here, the Complainants.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 
381 A.2d 497 (Pa. Cmwlth. 1978).  The ALJ also correctly stated that any doubt as to whether a material fact exists must be resolved against the moving party.  Thompson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  I.D. at 8.

		The ALJ found that there was no material issue of fact and that PPL was entitled to judgment as a matter of law.  The ALJ discussed the requirements of standing to participate in a Commission proceeding.  They include that a person or entity must have a direct, immediate and substantial interest in the subject matter of the proceeding.  Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., Docket Nos. A‑212285, F0046/47 and A-210870F01 (Order entered July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 
50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 
670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).  The ALJ found that, in order to bring a complaint before the Commission, the Complainants must first demonstrate that they have standing to bring the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98 (Pa. 1983).  I.D. at 9-10.

		The ALJ found that the Public Utility Code (Code) at 66 Pa. C.S. § 1403 defines a customer as a natural person in whose name a residential service account is listed or any adult resident at the service address.  The ALJ further found that PPL’s account lists the Customer, not the Complainants, as the customer of record.  After reviewing the Complaint and the attached exhibits, the ALJ concluded that these materials, submitted by the Complainants, also revealed that the Customer was the customer of record, not the Complainants.  I.D. at 10.

		The ALJ discussed the facts as alleged by the Complainants.  The ALJ noted that the Complainants did not live at the service address.  The ALJ reiterated that the Complainants were not deemed customers of record.  The ALJ also noted that there were no allegations that the Complainants stood in the shoes of landlords of the Customer of Record.  The ALJ also noted that the Complainants did not allege any ownership interest in the service location.  The ALJ stated the following:

Since the Complainants were not the customers of record, residents at the service address or owners of the property when the events set forth in the complaint occurred, the Complainants cannot maintain this action as either customers or landlords.  Their [the Complainants] interests are not direct because they are not adversely affected by the action challenged in the complaint.  Their interests are not immediate because they have suffered no injury as a result of the actions challenged in the complaint.  Their interests are not substantial because they have no discernible interest other than the general interest of all citizens in seeking compliance with the law.  The Complainants lack standing to maintain the action as customers, residents or owners.

I.D. at 11.

		The ALJ also recognized that the Complainants were relatives of the Customer, but noted the Commission’s requirements that individuals be represented by themselves or by an attorney in adversarial proceedings.  52 Pa. Code § 1.21(b).  The ALJ found that the Complainants are not attorneys and may not represent the Customer in this proceeding.  I.D. at 11.  

		For the foregoing reasons, the ALJ granted PPL’s Motion and dismissed the Complaint without prejudice for lack of standing.

The Exceptions and Replies

		The Complainants filed three Exceptions to the Initial Decision.  In their first Exception, the Complainants assert that they and the Customer of Record should be viewed as one and the same.  The Complainants assert that PPL erred by designating Michael Katz as the Customer of Record from the very beginning.  Exc. at 1.  In their second Exception, the Complainants allege that, when it was discovered that the account balance had accrued such a large sum, they inquired why the balance had been permitted to grow so large without PPL initiating termination proceedings.  Complainants assert that they were advised that no contact was made because the husband of Margaret Katz had good credit.  In the view of the Complainants, that is a clear indication that PPL viewed the Complainants as customers of record.  Id. at 1-2.  In their third Exception, the Complainants assert that Margaret Katz did own the property where the Customer resided until the Customer moved on February 28, 2011.  On that basis, the Complainants assert that Margaret Katz, one of the Complainants, had an ownership interest in the service property at the time of the events which gave rise to the Complaint.  Accordingly, the Complainants assert that they did have a direct, immediate and substantial interest in the subject matter and, thus, have standing to maintain the action.  Exc. at 2.

		PPL replies that the ALJ correctly determined that the Complainants lacked standing to pursue this action.  PPL states that all Parties in this action agree that the name on the account as the Customer of Record is the Customer’s name.  PPL also asserts that the Complainants have offered no evidence of any ownership regarding the service location.  Accordingly, PPL maintains that the ALJ properly dismissed the Complaint for lack of standing.  R.Exc. at 1-2.

Disposition

		We will grant the Complainants’ Exceptions and remand this proceeding to the Office of Administrative Law Judge.  Initially, we observe that the ALJ and PPL are both correct that the Complainants failed to allege any ownership interest in the service location until this proceeding reached the exception stage.  The failure to allege an ownership interest served as one of the factors in the ALJ’s determination that the Complainants lack standing.  See, I.D. at 9, 11.  However, in their Exceptions, the Complainants do allege an ownership interest in the service location during the events which gave rise to the filing of the Complaint.  Exc. at 2.  The Complainants’ Exception No. 3 states:

The decision states that Ms. Katz does not own the property – the fact is, Ms. Katz did own the property where Michael resided until he recently moved on February 28, 2011.  It’s important to understand that Ms. Katz owned the property and pays Michael’s bills because he is disabled – he has been diagnosed as having Aspergers [sic] Syndrome and is unable to get or maintain a job.

Exc. at 2.

While we agree with both the ALJ and PPL that the foregoing allegation of ownership interest was not apparent at the earlier stages of this proceeding, it has been raised at this point.  In addition, the allegation of the disability of the Customer has been on record since the beginning.  This case also involves such issues as whether at least   Ms. Katz’s name should have been on the account.  Under these circumstances, we will apply our policy set forth in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993).  In Carlock, we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  Here, given the allegation of an ownership interest in the service location together with the allegation of the disability of the Customer, we find that application of Carlock is appropriate in this case and will remand this proceeding to the Office of Administrative Law Judge.  

In the past, we have found that there are some instances when a hearing would not enable a complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that the complaint should be dismissed in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  However, this proceeding appears to be precisely that type of action in which a pro se complainant should be given the opportunity of a hearing to further explain the Complaint as well as the Complainants’ standing to bring the action.  While this action is pending, we strongly encourage PPL to meet with the Complainants to determine whether this matter may be settled.

Conclusion

For the foregoing reasons, we will grant the Exceptions, reverse the Initial Decision which dismissed the Complaint and remand this proceeding to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order;  THEREFORE,

IT IS ORDERED:

1.  	That the Exceptions filed at this Docket by Alan Katz and    Margaret Katz, on behalf of Michael Katz, on March 30, 2011, are granted, consistent with this Opinion and Order.  
	
		2.  	That the Initial Decision Sustaining Preliminary Objection and Dismissing Complaint of Administrative Law Judge David A. Salapa issued at this Docket on March 16, 2011, is reversed.  

3.	That the Motion to Dismiss, filed by PPL Electric Utilities Corporation on January 14, 2011, is denied.

4.	That this proceeding is hereby referred to the Office of Administrative Law Judge for such additional proceedings as are appropriate.  
[image: ]
							BY THE COMMISSION,

						
							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED: January 27, 2012
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