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January 31, 2012


[bookmark: Text15]
Docket No. R-2011-2278290
                                                                           Utility Code: 310800
LESLIE ZINK
MANAGER PRICING AND TARIFFS
FRONTIER COMMUNICATIONS COMMONWEALTH TELEPHONE COMPANY
180 S CLINTON AVE
ROCHESTER NY 14646

Re:	Frontier Communications Commonwealth Telephone Company
Revisions to Switched Access Service Tariff No. 26
Incumbent Local Exchange Carrier (LEC)

Dear Ms. Zink :
Commission Staff reviewed the tariff revisions, referenced below.  Suspension or further investigation does not appear warranted at this time.  Therefore, in accordance with 52 Pa. Code §53.59(f) the tariff revisions are effective by operation of law according to the effective dates contained on each page, and the case will be closed.  However, this does not constitute a determination that the revisions are just, lawful, and reasonable, but only that suspension or further investigation does not appear warranted at this time, and is without prejudice to any formal complaints timely filed against said tariff revisions.

	Supplement 
	Tariff 
	Description
	Filed
	Effective

	5
	26
	VoIP PSTN Intrastate Access Intercarrier Compensation
	12/15/2011
	1/31/2012



BACKGROUND

	Within the Federal Communications Commission (FCC) Order,[footnoteRef:1] a new regime is outlined for intercarrier compensation concerning Voice over Internet Protocol - Public Switched Telephone Network (VoIP-PSTN) traffic.  The FCC Order states carriers may tariff the default rates for VoIP-PSTN traffic in the absence of an agreement for different intercarrier compensation.[footnoteRef:2]   The FCC Order defines VoIP-PSTN traffic as "traffic exchanged over PSTN facilities that originates and/or terminates in IP [Internet protocol] format.”[footnoteRef:3]  The FCC’s new rule that defines the “Transition for VoIP-PSTN Traffic” states the following:[footnoteRef:4] [1:  See FCC Order adopted October 27, 2011, and Released November 18, 2011: In the Matter of Connect America Fund, WC Docket No. 10-90; A National Broadband Plan for Our Future, GN Docket No. 09-51; Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 07-135;  High-Cost Universal Service Support, WC Docket No. 05-337; Developing an Unified Intercarrier Compensation Regime, CC Docket No. 01-92; Federal-State Joint Board on Universal Service, CC Docket No. 96-45; Lifeline and Link-Up, WC Docket No. 03‑109; Universal Service Reform - Mobility Fund, WT Docket No. 10-208 (FCC Order).]  [2:  Id., ¶933 sets forth default intercarrier compensation rates for VoIP-PSTN toll traffic as equal to interstate access rates while default intercarrier compensation rates for other VoIP-PSTN traffic are the otherwise applicable reciprocal compensation rates.  FCC Order at 339.]  [3:  Id., ¶940, at 342-343.]  [4:  Id., Appendix A, Final Rules, at 515-516.] 


47 C.F.R. § 51.913(a) — Access reciprocal compensation subject to this subpart exchanged between a local exchange carrier and another telecommunications carrier in Time Division Multiplexing (TDM) format that originates and/or terminates in IP format shall be subject to a rate equal to the relevant interstate access charges specified by this subpart.  Telecommunications traffic originates and/or terminates in IP format if it originates from and/or terminates to an end-user consumer of a service that requires Internet protocol-compatible customer premises equipment.  

47 C.F.R. § 51.913(b) — Notwithstanding any other provision of the Commission’s [FCC’s] rules, a local exchange carrier shall be entitled to assess and collect the full Access Reciprocal Compensation charges prescribed by this subpart that are set forth in a local exchange carrier’s interstate or intrastate tariff for the access services defined in § 51.903 regardless of whether the local exchange carrier itself delivers such traffic to the called party’s premises or delivers the call to the called party’s premises via contractual or other arrangements with an affiliated or unaffiliated provider of interconnected VoIP service, as defined in 47 U.S.C. 153(25), or a non-interconnected VoIP service, as defined in 47 U.S.C. 153(36), that does not itself seek to collect Access Reciprocal Compensation charges prescribed by this subpart for that traffic.  This rule does not permit a local exchange carrier to charge for functions not performed by the local exchange carrier itself or the affiliated or unaffiliated provider of interconnected VoIP service or non-interconnected VoIP service.  For purposes of this provision, functions provided by a LEC as part of transmitting telecommunications between designated points using, in whole or in part, technology other than TDM transmission in a manner that is comparable to a service offered by a local exchange carrier constitutes the functional equivalent of the incumbent local exchange carrier access service. 
 
	With respect to jurisdictionally identifying the percentage of traffic subject to the VoIP-PSTN framework, the FCC Order provides an alternative for a LEC to specify in its intrastate tariff that the default percentage of VoIP-PSTN traffic is equal to the percentage of VoIP subscribers in the state based on the Local Competition Report, as released periodically by the FCC unless rebutted by another carrier.[footnoteRef:5]   [5:  Id., ¶963, at 357-359.] 


DISCUSSION
	Subsequent to the release of the FCC Order, the Commission has received VoIP-PSTN tariff filings from numerous incumbent and competitive local exchange carriers (ILECs and CLECs).  While the majority of the filings bear some resemblance to each other, many of the filings follow a more unique approach.  In order to fully analyze the filings in context to each other and the FCC Order, staff initiated secretarial letters extending the review period and the effective date of each company's proposed revision for 30 days followed by a series of data requests tailored to each individual filing.[footnoteRef:6]       [6:  Tariff filings submitted on less than 30 days' notice had such notice periods changed to the correct statutory period of 30 days and their review was then further extended by an additional 30 days as per 52 Pa Code §§ 53.59(c)(4) and 53.59(f)(6).  ] 


	Frontier Communications Commonwealth Telephone Company’s (Frontier Commonwealth’s) filing contains specific provisions for the calculation and application of a Percent-VoIP-Usage (PVU) factor in determining the number of relevant VoIP-PSTN traffic minutes of use (MOU) subject to interstate carrier switched access charges. The filing states that this factor will be calculated based on total intrastate and interstate IP-based traffic and will be applied to the total terminating intrastate access MOU received by Frontier Commonwealth from an interconnected carrier.  

In its data request, Commission staff asked Frontier Commonwealth to explain why its proposed PVU factor calculation includes interstate IP-based traffic, rather than solely intrastate IP-based traffic.   In response, Frontier Commonwealth reasoned that carriers that terminate traffic to the Company already provide a Percent Interstate Usage (PIU) factor to split terminating traffic jurisdictionally.  Frontier Commonwealth also reasoned that it anticipates that carriers will be no more willing or able to identify VoIP-PSTN traffic jurisdictionally than they are total traffic terminating to Frontier PA and therefore Frontier Commonwealth tariffs will allow for the total traffic to be used in determining the PVU.   Frontier Commonwealth further notes that PVU factors will be carrier specific and will be treated as confidential.  It contemplates maintaining the PVU factors used historically in its internal billing systems records, much as PIU factors are maintained today. [footnoteRef:7] [7:  See generally Pa. PUC Staff Data Request No. 1, dated December 28, 2011, and Frontier Commonwealth Responses, dated January 6, 2012.] 


	Generically, each company was directed to include in its tariff rate specific elements and rates governing VOIP-PSTN traffic as opposed to simply referencing the company’s interstate switched access tariff that is under FCC jurisdiction.  We note that the Commission always requires the inclusion of rates with any LEC tariff filing made with us.  Therefore, replacement pages were filed by Frontier PA removing references to its federal switched access tariffs and instead physically inserting the applicable VoIP-PSTN intrastate carrier access rates that will be prospectively mirroring interstate (federal) carrier switched access rates.  In this respect, the utilization of interstate (federal) carrier switched access rates for intrastate VoIP-PSTN traffic represents a rate reduction in the currently applicable intrastate carrier access charges of Frontier PA that otherwise remain within this Commission’s jurisdiction.  

	Specific to the instant filing, Frontier Commonwealth originally stated in its cover letter that "[s]ince this filing represents a prospective rate decrease to a non-competitive service,  pursuant to its alternative regulation plan and 66 Pa. C.S. § 3017(a) Frontier [PA] may propose offsetting revenue-neutral recovery from other non-competitive services."  However, in response to staff data requests, Frontier Commonwealth withdrew this statement and is not reserving any right to make a filing seeking to implement a revenue neutral offset. [footnoteRef:8]       [8:  Pa. PUC Staff Data Request No. 1, Item No. 8, dated December 28, 2011, and Frontier Commonwealth Response, dated January 6, 2012.] 


ADDITIONAL MATTERS 

The Commission has filed an appeal of the FCC Order giving rise to this tariff filing.[footnoteRef:9]  The Commission’s review of this tariff filing and secretarial letter are without prejudice to the impact that the federal appeal or related developments may have on this filing, and the effective rates in this tariff filing are subject to true-up, including refunds in accordance with Section 1312 of the Public Utility Code (66 Pa. C.S. § 1312).  The Company should maintain records sufficient to comply with the Commission’s record keeping requirements and, in addition, those set forth by the FCC.  The Company’s failure to do so may impact its ability to address the interplay of the filing addressed today and any subsequent developments following today's action.   [9:  This appeal is currently pending before the U.S. Court of Appeals for the 10th Circuit.  Pa PUC v. FCC, et al., No. 11-9585 (10th Cir. filed December 5, 2011).  ] 


[image: ]If you are dissatisfied with the resolution of this matter, you may, as set forth in 52 Pa. Code § 5.44, file a petition with the Commission within 20 days of the date of this letter.  If you have any questions in this matter, please contact Andrew Showers, Telco Group, Bureau of Technical Utility Services at (717) 214-2186 or ashowers@pa.gov. 

						Sincerely,

[bookmark: _GoBack]	Rosemary Chiavetta
	Secretary

cc:	Office of Chairman Robert F. Powelson
	Office of Vice Chairman John F. Coleman, Jr.
	Office of Commissioner Wayne E. Gardner
	Office of Commissioner James H. Cawley
	Office of Commissioner Pamela A. Witmer
	Elaine McDonald, TUS
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