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HISTORY OF THE PROCEEDING
On or about June 13, 2011, Ms. Carolyn Walters (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant alleged she received notice of termination of her electric service at 166-A Barington Road, Upper Darby, Pennsylvania (“Service Address”).  Complainant averred that she sent in a medical form after her services were terminated and her electricity was temporarily restored.  Complainant requested an affordable payment arrangement.  Complainant stated that LIHEAP (“Low Income Heat and Energy Assistance Program”) was willing to provide a grant for payment but PECO did not accept it because PECO desired the outstanding balance to be paid in full.

On July 12, 2011, Tishekia Williams, Esquire, counsel for PECO, filed an Answer and New Matter in response to the Complaint.  PECO realized that the Answer was in error to a different complainant.  Consequently, PECO filed an amended Answer and New Matter on July 19, 2011, in response to the Complaint.  PECO admitted to termination of electric service of the Complainant after proper notice.  PECO admitted to restoration of service as a result of a 30-day medical extension.  PECO denied that Complainant is entitled to a payment agreement.  PECO stated that the Complainant has been enrolled in the Company’s Customer Assistance Program (“CAP”) since 2001.  In New Matter PECO averred that pursuant to 66 Pa. C.S. § 1405(c), CAP arrears shall not be the subject of payment agreements negotiated or approved by the Commission.  PECO noted that the Complainant’s current account balance is over $17,000.00. PECO requested that the Complaint be dismissed.
On August 17, 2011, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, October 11, 2011, at 10:00 a.m. with the undersigned Administrative Law Judge (“ALJ”) presiding.    
Pursuant to 52 Pa. Code § 5.63(a), responses to New Matter are due 20 days after the date of service of said document.  PECO’s New Matter was served on the Complainant on July 19, 2011, evident from the Notice to Plead.  To date there has been no response to this New Matter. 

By Prehearing Order dated August 24, 2011, the ALJ gave direction as to the proper procedure for this matter.  The ALJ cautioned the Complainant as to the substance of the Commission statute at 66 Pa. C.S. § 1405(c).  The undersigned ALJ also cautioned the Complainant pursuant to 52 Pa. Code § 5.63(b) that, “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in new matter may be deemed to be admitted.”  


On October 11, 2011, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  Complainant did not present a witness or any exhibits.  Tishekia Williams, Esquire was present as counsel for PECO and presented one witness, Ms. Renee Tarpley.  


PECO moved that the Complaint be dismissed based on its New Matter, that Ms. Walters is not eligible for a payment agreement under 66 Pa. C.S. § 1405(c).  Tr. 22-24.  The undersigned ALJ found that the Complainant failed to respond to the New Matter and therefore the relevant facts contained were admitted.  The ALJ stated that the PECO motion to dismiss would be ruled upon in writing.  



PECO proceeded to present testimony through its witness.  PECO presented one exhibit, an account statement, which was admitted into the record without objection.  The evidentiary hearing generated 40 pages of testimony in transcript.  The record closed on November 1, 2011.  


By Order #2 dated, December 30, 2011, the undersigned ALJ stated that correspondence from the Complainant dated August 6, 2011, was received by the Commission on August 29, 2011.  In an abundance of caution the undersigned tendered the correspondence identified as Walters Exhibit 1 for admittance into the record for the limited basis of substantiating the credibility of the Complainant.  The record was opened for Walters Exhibit 1 to which PECO did not object.  The record closed on January 9, 2012.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainant received electric service from PECO at the Service Address where she resides.  Tr. 12-13.

2. Complainant requested termination of her electric service about four or five months prior to the evidentiary hearing, probably sometime in late May 2011, and requested a final bill.  Tr. 14-15.

3. Complainant confirmed she had been in a formal evidentiary proceeding before presided by the undersigned ALJ at Walters v. PECO Energy Co., Docket No. C-2008-2074073, Final Order entered March 26, 2010.  Tr. 5.
4. Complainant stated her medical conditions are back pain and carpal tunnel.  Tr. 5.
5. Complainant alleged that she responded to New Matter filed by PECO in a letter sent to PECO.  Tr. 7-8.
6. The substance of the New Matter by PECO was that Complainant’s account balance was over $17,000, Complainant is a CAP customer, Complainant has continuously been a CAP customer since August 2001, and the Commission is prohibited from issuing a payment agreement by statute at Pa. C.S. § 1405(c).
  Tr. 7, 22-24.
7. Complainant failed to produce a copy of her response to the New Matter filed by PECO.  Complainant only produced an original of her response.  Tr. 8-12.
8. Complainant requested a payment agreement and emphasized that the agreed terms are to be an amount that she can afford.  Tr. 15, 18-19.

9. Complainant’s current income is a social security disability assistance check.  She received $935 per month.  Tr. 19.

10. Complainant’s income has not changed.  Tr. 19.

11. Complainant alleged that she sent paperwork regarding her case by facsimile transmission to the undersigned ALJ.  Complainant could not produce any evidence that the facsimile transmission was sent.  Tr. 20-21.

12. Complainant then reconsidered and stated that the paperwork was mailed.  Tr. 21.

13. Ms. Rene Tarpley is a Senior Regulatory Assessor with PECO for approximately 10 years and employed by PECO in excess of 26 years.  Tr. 25.

14. Ms. Tarpley did not see any indication in the Complainant’s account history where PECO refused to accept LIHEAP grants.  Tr. 28-29.

15. Two LIHEAP payments, January 20, 2011 of $400, and August 24, 2011 of $100, were posted to the Complainant’s account since she has lived at the Service Address.  Tr. 26-27 and PECO Exhibit 1.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

1. Payment Agreement
Sections 1405(a) and (c) of the Public Utility Code read as follows: 

§ 1405. Payment agreements

(a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 

*
 
*

*

(c) CUSTOMER ASSISTANCE PROGRAMS.-- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa.C.S. §§ 1405(a) and (c).  Complainant must demonstrate that Respondent either violated these provisions or Complainant is entitled to relief under these provisions.  


Complainant admits that she is a CAP customer.  Tr. 7.  Moreover, although Complainant filed a letter after the New Matter was filed by PECO, the letter failed to address the New Matter assertions which were:

(1) Complainant had an account balance over $17,000;

(2) Complainant has been continuously enrolled in CAP since August 2001; and

(3) The Commission is prohibited from issuing a payment agreement on CAP rate arrears pursuant to 66 Pa. C.S. § 1405(c).

Because Complainant failed to address the substance of the New Matter in her letter dated August 6, 2011, pursuant to 52 Pa. Code § 5.63(b), supra at 2, the relevant facts of the New Matter were deemed admitted.  Since the above facts were admitted, pursuant to Section 1405(c) of the Public Utility Code, the Commission cannot provide a payment agreement.  66 Pa. C.S. § 1405(c).  
Pursuant to Commission statute, the PUC cannot grant the relief sought by the Complainant.  Thus, the Motion by counsel for PECO to dismiss the Complaint regarding the payment agreement relief requested is granted since to grant the requested relief is prohibited by statute. 
2. Application of LIHEAP Grants


Complainant alleged that PECO did not apply LIHEAP grants to her electric service account.  PECO provided evidence that the Company applied two LIHEAP grants to Complainants account on two separate occasions; January 20, 2011 and August 24, 2011, in the amounts of $400 and $100, respectively.  Tr. 26-27 and PECO Exhibit 1.  

Complainant produced no evidence that PECO barred application or implementation of any other LIHEAP grants to her service account.  Furthermore, the record evidence shows PECO applied on two separate occasions LIHEAP grants to the Complainant’s account.  Complainant is mistaken in her allegation.  Complainant simply has failed to sustain her burden to prove the allegation that PECO prohibited application of a LIHEAP grant to her account.  Because the Complainant has not sustained her burden of proof to establish a prima facie case that PECO obstructed or failed to apply LIHEAP grants to Complainant’s account, this issue of the formal Complaint must be dismissed.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4.
The Commission cannot grant payment arrangements to CAP customers.  66 Pa.C.S. § 1405(c).
5.
Complainant has not sustained her burden of proof regarding her allegation that PECO failed to apply or implement or obstructed application or implementation of any LIHEAP grant to benefit the Complainant.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Motion by Tishekia Williams, Esquire on behalf of PECO to dismiss the formal Complaint regarding the relief sought by Ms. Carolyn Walters of an affordable payment agreement is granted.

2. That the formal Complaint filed by Ms. Carolyn Walters against PECO Energy Company at Docket No. C-2011-2247867 is dismissed in its entirety.

3. That the Secretary’s Bureau shall mark the record at Docket No. C-2011-2247867 closed.
Date: January 10, 2012


















Angela T. Jones








Administrative Law Judge

� 	66 Pa. C.S. § 1405(c) states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.”


� 	As aforementioned supra at 3, a letter dated August 6, 2011, was received by the Commission’s Secretary’s Bureau on August 29, 2011.  The letter does not address the New Matter raised by PECO.  The undersigned ALJ by Order #2 requested if PECO were so inclined to object to the admission of the letter identified as Walters Exhibit 1, to do so by January 9, 2012.  By electronic mail dated January 6, 2012, PECO stated that the Company did not object to the admission of Walters Exhibit 1.  
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