BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Delois B. Nichols					:
							:
	v.						:		F-2010-2177759
							:
PPL Electric Utilities					:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On May 18, 2010, Delois B. Nichols (Complainant) filed a formal Complaint against PPL Electric Utilities (PPL or Respondent).[footnoteRef:1]  The Complaint alleged that PPL had improperly billed the Complainant and that PPL is responsible for light bulbs blowing out and the television going on and off at her residence. [1:  	The Complaint was a timely appeal from a determination of the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2503638.  ] 


		On May 24, 2010, the Complaint was served on PPL by the Secretary of the Commission, and on June 14, 2010, PPL timely filed an Answer to the Complaint, denying that the Complainant had been improperly billed and denying any responsibility on the part of PPL for the electric appliance problems in the Complainant’s home.

		By Hearing Notice dated April 6, 2011, the parties were advised that a telephonic hearing would take place on May 12, 2011.

		On April 11, 2011, a standard form Prehearing Order was issued by Administrative Law Judge Elizabeth Barnes who was, at that time, assigned to this case as the Presiding Officer.

		On May 4, 2011, a second Hearing Notice was issued re-scheduling the hearing in this case to June 14, 2011.

		On June 7, 2011, Craig A. Doll, Esquire, entered his appearance on behalf of the Complainant and requested a 30 day continuance of the June 14, 2011 hearing so as to confer with his client and prepare her case.

		On June 10, 2011, a third Hearing Notice was issued re-scheduling the hearing in this case to July 14, 2011.

		On July 13, 2011, Judge Barnes issued a Prehearing Order granting a 90 day continuance in this case, requested by PPL and concurred in by the Complainant, to afford the parties an opportunity to attempt to settle this case.

		On July 19, 2011, a fourth Hearing Notice was issued re-scheduling the hearing in this case to October 12, 2011.

		On September 23, 2011, a Judge Change Notice was issued, assigning this case to the undersigned and advising the parties of the same.

		On September 27, 2011, a fifth Hearing Notice was issued re-scheduling the hearing in this case to October 21, 2011.[footnoteRef:2] [2:  	This is described as the “fourth” Hearing Notice in the Commission’s InfoMAP system, but by my count, it is the fifth hearing Notice.] 


		On October 21, 2011, a hearing in this case was held at the Harrisburg office of the Commission.  The Complainant participated in the hearing and offered testimony on her own behalf.  She was represented by attorney Doll.  PPL participated and was represented by Kimberly G. Krupka, Esquire, who presented two witnesses: Mr. David Ogden and Mr. Paul Crouthamel, both employees of PPL.  Two exhibits were received into evidence from PPL: PPL No. 1, an Account Activity Statement, and PPL No. 3, Company’s Final Position to Customer.[footnoteRef:3]  [3:  	The Complainant offered an exhibit which was objected to as hearsay.  That objection was sustained, and the exhibit was not accepted into the record.
] 

The record in this case closed on October 21, 2011, and consists of the 63 page transcript and the Respondent’s exhibits.

FINDINGS OF FACT

		1.	The Complainant is Delois B. Nichols, whose service address is, 8216 Peach Lane, Fogelsville, Pennsylvania.[footnoteRef:4]  N.T. at 8. [4:  	There is some confusion in the record as to the correct service address. While it appears that the witness said “1816” in her testimony, other documents, most notably the Complaint, list the address as “8216.”] 


		2.	Respondent is PPL Electric Utilities, a jurisdictional public utility company providing residential electric service in the Commonwealth of Pennsylvania, including to the Complainant’s residence. N.T. 8.

		3.	On May 18, 2010, Complainant filed a formal Complaint with the Commission alleging that she had been over-billed and that light bulbs were blowing out and her television was malfunctioning.  Complaint at ¶ 4.

		4.	The issues in this case are alleged overbilling and quality of service, not inability to pay.

		5.	The residence at 8216 Peach Lane, Fogelsville, Pennsylvania, is a stand-alone dwelling originally built in 1985, of approximately 2,400 square feet, and the Complainant is the only resident.  N.T. at 11, 24.

		6.	Over the past three years, the Complainant has had electricians come to her home, but none have identified the cause of her light bulbs blowing out.  N.T. 12-13.

		7.	A PPL representative met with the Complainant at her home on April 6, 2009.  N.T. at 30.

		8.	On April 6, 2009, which fell during the period that the Complainant has alleged high bills, the Complainant’s electric heat pump was humming loudly and the fan was not running, and the emergency heat was “on.”  The thermostat in the home was set at 83 degrees.  N.T. at 31-33.

		9.	In “justifying usage,” a PPL representative performs a cost estimate with a customer to approximate the potential of kilowatt hour (KwH) usage during a specific period of time.  N.T. at 33.

		10.	“Domestic usage” includes such items as lighting, refrigeration, hot water heater usage, dishwasher, washers and dryers, televisions, computers, hair dryers, vacuums, but it does not include heating.  N.T. at 34.

		11.	On April 6, 2009, the Complainant’s potential total domestic usage in a one month billing period was estimated at 1,414 KwH.

		12.	PPL estimated the KwH potential for a properly working heat pump in Complainant’s home for the period of December 31, 2008 to January 29, 2009, to be 4,068 KwH. N.T. at 37.

		13.	Total domestic usage and total heating usage for the period of December 31, 2008 to January 29, 2009, was estimated at 5,482 KwH.  N.T. at 39; PPL Exhibit 3.

		14.	Actual total usage by the Complainant for the period December 31, 2008 to January 29, 2009, was 4,890 KwH.  PPL Exhibit 1.

		15.	For a heat pump that was in emergency mode, the total KwH usage would be higher, but it is not possible for PPL to perform a potential usage estimate for a heat pump that is not working correctly.  N.T. at 37-38.

		16.	PPL equates a heat pump that is not functioning properly and with the emergency heat on to an electric furnace.  N.T. at 39.

		17.	The potential usage for an electric furnace in the Complainant’s home for the period of December 31, 2008 to January 29, 2009, was estimated by PPL at 7,188 KwH, just for heat.  N.T. at 39.

		18.	A rusty meter base would not cause an electric meter to malfunction.  N.T. at 40.

		19.	On June 1, 2010, a PPL representative checked the Complainant’s meter and found it to be running at 100.71 percent.  A voltage check was also performed at that time, and no voltage problem was detected.  N.T. at 41; 51-52.

		20.	At some point in 2009, Complainant had the compressor in her heat pump replaced; however, replacing the compressor in an electric heat pump would not prevent someone from using the heat pump in emergency mode.  N.T. at 13, 17-18, 46.	

		21.	No credible evidence was presented at hearing to support Complainant’s claims that she has been overbilled, that her meter was defective so as to result in overbilling, or that any action or inaction by PPL caused the light bulbs in her home to blow out.



DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A. § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint. Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990);  Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976). This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992). That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982);  Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980);  Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960);  Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The Complainant claims that she was overbilled by PPL for the first four months of 2009, and that PPL is in some way responsible for electric light bulbs blowing out at her residence and for her television malfunctioning.  Complaint at 4A and 4B; N.T. 9-12.  With respect to the latter allegation, the Complainant presented no evidence at all that would link those problems with PPL’s service.  With respect to the claim of overbilling, the Complainant again presented no evidence beyond her own opinion that her bills were too high for a single-occupant home.  The Complainant did not present any witness or documentary evidence to establish that her electric meter was or is defective.  

		The Complainant asserted that her January, 2009 electric bill was significantly higher than her January, 2008, electric bill.  N.T. 9.  While that may be true, this was not due to a service issue caused by PPL or overbilling by PPL.  The high billing was due to the fact that the Complainant’s heat pump was very likely running in “emergency” mode during that time.  “Emergency” heat can come on by itself.  N.T. 32.

[bookmark: _GoBack]		PPL’s witness, Mr. Ogden, explained in very considerable detail the expected kilowatt hour (KwH) usage in the Complainant’s home and so was able to “justify” the range of predicted usage in her home.  Findings of Fact Nos. 9-14.  Further, while the Complainant testified that she had not set the heat pump in “emergency” mode, Mr. Ogden testified that the heat pump was working in “emergency” mode on April 6, 2009, near the end of the period at issue and that the heat pump was effectively acting as an electric furnace, driving up the Complainant’s electric usage and bills.  N.T. at 31-33; Finding of Fact No. 15.  Specifically, when Mr. Ogden came to the residence on April 6, 2009, to conduct a “High Bill Investigation”, Complainant’s electric heat pump was humming loudly, the fan was not running, and the emergency heat was “on.”  The thermostat in the home was set at 83 degrees.  N.T. at 31-33.  It does not require expert testimony to conclude that a thermostat set at 83 degrees during a non-summer month will cause any furnace to run which, in turn, will result in a higher bill.  During a winter month, a thermostat set at 83 degrees would cause any furnace (or heat pump) to run most if not all of the time.  Under these circumstances, the Complainant certainly had the potential to experience higher electric bills.[footnoteRef:5]    	 [5:  	Also, there were problems with the Complainant’s heat pump, because at some point in 2009 Complainant had the compressor in her heat pump replaced; however, replacing the compressor in an electric heat pump would not prevent someone from using the heat pump in emergency mode.  N.T. at 13, 17-18, 46.] 


		Neither the burden of proof at 66 Pa. C.S.A. § 332(a) nor the standard in Waldron v. Philadelphia Electric Co., 54 PUC 98 (1980) has been met by the Complainant in this case.  The burden of proof for “high bill” complaints has been explained in Waldron and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s policy enunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors in resolving “high bill” cases: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

		In the recent case of Nehiemiah B. Thomas v. PECO, Docket No. C‑2010‑2187197 (Order entered November 15, 2011), the Commission reiterated its position as set forth in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010).  Bennett clarifies the Waldron rule provision that a complainant may establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  

		In this case, there were no other relevant facts or circumstances established by the Complainant that would support her contention that she was overbilled except for the unsupported theory that her bills for the first four months of 2009 were too high for a single person occupancy residence.  The theoretical linkage between the Complainant’s self-described usage and her contention that her bills should be lower was never developed in evidence.  While the Complainant did testify with respect to being absent from the home at times, and with respect to her efforts at conservative energy use, that in itself did not convince me that her winter/early spring bills were unreasonably high, particularly in light of the PPL witness’ subsequent testimony with respect to the operation of her heat pump in “emergency” mode.

		In his closing, counsel for the Complainant argued that the Complainant established a prima facie case under Waldron, presumably by stating that although her circumstances had not changed, she was experiencing high bills, and so the burden in this case then passed to the utility.  I disagree.  While the Complainant asserted high billing, she provided no evidence to demonstrate that the disputed (primarily winter) billing was unreasonably high nor did she provide other relevant evidence showing that the disputed billing was unreasonably high.  However, PPL did not move to dismiss the Complaint at the close of the Complainant’s case, but went ahead with its own defense, “justifying” the Complainant’s energy use and showing convincingly that a malfunctioning heat pump, coupled with a high thermostat setting, likely drove up the Complainant’s usage and thus her bills.  PPL also presented evidence that the Complainant’s electric meter was operating within the Commission-specified range of accuracy, and that there was no voltage problem in the home at the time of the PPL field test, so the usage as recorded and billed was accurate.[footnoteRef:6]  [6:  	The cause of the Complainant’s light bulbs blowing out and her malfunctioning television remains unknown as does whether there is some underlying technical problem with the wiring and/or appliances in the Complainant’s residence which is affecting her electricity use.] 


		Based on the evidence presented, the Complainant has failed to prove by a preponderance of the evidence that the Respondent’s bills based on meter readings are inaccurate or that the billing associated with the Complainant’s account is inaccurate.  Therefore, the Complaint in this case must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.

		2.	Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §§332(a).





ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the May 18, 2010 Complaint of Delois B. Nichols against PPL Electric Utilities at Docket No. F-2010-2177759 is hereby dismissed.

		2.	That the record at Docket No. F-2010-2177759 is to be marked closed.


Dated:  January 10, 2012				______________________________
							Dennis J. Buckley
							Administrative Law Judge
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