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ORDER
GRANTING PROTECTIVE ORDER 
On September 30, 2011, Penn Estates Utilities, Inc., Water Division (Penn Estates) filed Supplement No. 7 to Tariff Water-Pa. P.U.C. No. 3 at Docket No. R-2011-2255159, to become effective November 29, 2011, containing proposed changes in rates, rules, and regulations calculated to produce $157,511, or 29.2%, in additional revenues.  A typical residential customer using 4,134 gallons of water per month would see an increase from $27.23 to $35.20, or approximately 29.2% per month.   

On October 25, 2011, the Office of Consumer Advocate (OCA) filed a formal complaint at Docket No. C-2011-2268982 against the proposed increase in rates.  On October 21, 2011, a formal complaint against the proposed increase was filed by Richard Ennis at Docket No. C-2011-2271703.  On October 28, 2011, the Commission’s Bureau of Investigation and Enforcement (BI&E) filed a Notice of Appearance.  On December 21, 2011, a formal complaint against the proposed increase was filed by the Penn Estates Property Owners Association (Association) at Docket No. C-2011-2279569.  The Association’s complaint was consolidated with this proceeding by Order dated January 13, 2012.
By email on January 12, 2012, counsel for Penn Estates advised the Presiding Officers that the parties had reached a settlement in principle and that the parties would be filing a Joint Petition for Settlement the following week, with attached statements in support and other necessary supporting information.  Accordingly, Prehearing Order #3 was issued which, among other things, directed the parties to file the Joint Petition for Settlement no later than the end of the following week, or by Friday, January 20, 2012.  On January 13, 2012, the Presiding Officers were advised that the parties required an additional five (5) days, or until Wednesday, January 25, 2012, to file the Joint Petition for Settlement, with supporting documents.  As this request was reasonable, it was granted by the Presiding Officers.  Revised Prehearing Order #3 confirmed the granting of that requested extension.

On January 25, 2012, a Joint Petition for Settlement of Rate Investigation and a Stipulation for the Admission of Evidence was filed.  The Joint Petition was signed by counsel for Penn Estates, BI&E and OCA.  Certain attachments to the Stipulation contained information alleged to be proprietary or confidential.   As such, an Application for Protective Order was filed by Penn Estates on January 26, 2012 to ensure appropriate treatment of alleged proprietary or confidential material.  
As discussed further below, the Application will be granted.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective Order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, (Order entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, (Order entered November 5, 1991).
 In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:

(1)  The extent to which the disclosure would cause unfair economic or competitive damage. 

(2)  The extent to which the information is known by others and used in similar activities. 

(3)  The worth or value of the information to the party and to the party’s competitors. 

(4)  The degree of difficulty and cost of developing the information. 

(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.423(a).

In contrast, the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.

Commission regulations generally provide twenty (20) days for parties to file answers to pleadings seeking the issuance of a Protective Order; however, the time for response may be shortened by the presiding officers, particularly where substantive rights are not adversely affected.  52 Pa. Code §§ 1.2, 5.61.  Also, the regulations are to be construed to secure the just, speedy and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2.  We have determined that no substantive rights would be adversely affected by the granting of the Application for Protective Order at this stage of the proceeding.  This is particularly true wherein, as in the instant case, the parties’ rights to object to the treatment of material designated as confidential or proprietary is preserved.   


In its Application, Penn Estates argues that the proposed protective order is consistent with the requirements of Section 5.423, supra, and is designed to avoid potential harm to the Company from the disclosure of confidential and proprietary information while at the same time applying the least restrictive limitation to review information.  Penn Estates also stated that the potential harm to the Company of providing the information publicly would be substantial and the harm to the Company if the information is released without restriction outweighs the public’s interest in free and open access to the documents and information deemed confidential and proprietary by the Company.  Finally, Penn Estates notes that it circulated the proposed protective order to the OCA and BI&E for their review and comment and their suggestions have been incorporated into the document.


Of note, paragraph seven (7) of the proposed protective order specifically provides parties the opportunity to question or challenge the alleged confidential or proprietary treatment of certain information, if desired.  If a challenge is made to the designation of a document or information as confidential or proprietary, the party claiming that the information is proprietary retains the burden of demonstrating that the designation is necessary and appropriate.  This provision will further ensure that any competing interests at stake when dealing with sensitive information are protected when making a determination to treat a specific item as proprietary or confidential.


Commission regulations give Penn Estates the opportunity to have certain information kept from the public if certain criteria are met.  Parties will always have an opportunity to object to treating any specific information as proprietary as such instances arise and such determinations will be made on a case by case basis as necessary.  As such, the Application for a Protective Order proposed by Penn Estates will be granted.

THEREFORE,

IT IS ORDERED:   

1. This Protective Order is granted with respect to all materials identified at Ordering Paragraph No. 2 herein, which are filed with the Public Utility Commission (“Commission”), produced in discovery, or otherwise presented during this proceeding.  All persons now, and hereafter, granted access to the information identified in Ordering Paragraph No. 2 shall use and disclose such information only in accordance with this Order.
2. The Confidential or Proprietary Information subject to this Order includes all correspondence, documents, data, information, studies, methodologies, and other materials, which a party or an affiliate of a party furnishes in this proceeding pursuant to the Commission’s rules and regulations, discovery procedures, or cross-examination or provides as a courtesy to the active parties in this proceeding, which identify information the Company considers confidential or proprietary, including (but not limited to) salary information, tax returns, audited financial statements, credit card information of the Company’s employees or customers, customer identification numbers, and customer addresses; which is claimed to be of a proprietary or confidential nature; and which are marked and designated “CONFIDENTIAL” or “PROPRIETARY INFORMATION.”

3. Confidential or Proprietary Information shall be made available to the Commission and its Staff for use in this and any related proceeding and for all internal Commission analyses, studies or investigations related to the same.  For purposes of filing, to the extent that Confidential or Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures for Confidential or Proprietary Information inasmuch as the report folders are not subject to public disclosure.  To the extent the Confidential or Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Order.  Public inspection of the Confidential or Proprietary Information shall be permitted only in accordance with this Protective Order.

4. Confidential or Proprietary Information shall be made available to the Office of Consumer Advocate (“OCA”) and the Commission’s Bureau of Investigation & Enforcement (“BI&E”), and the other Active Parties to this proceeding.  No other persons may have access to the Confidential or Proprietary Information, except as authorized by order of the Commission or the Presiding Administrative Law Judge.  No person entitled to receive, or who is afforded access to any Confidential or Proprietary Information, shall use or disclose such information for the purpose of business or competition, or any purpose other than the presentation for and conduct of this proceeding or any administrative or judicial review thereof.  The Confidential or Proprietary Information may not be publicly disclosed.

5. Any public reference to Confidential or Proprietary Information by the Commission or by counsel or persons afforded access thereto shall be to the title and date of the document.  Confidential or Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

6. The part of the record of this proceeding containing Confidential or Proprietary Information shall be sealed for all purposes, including administrative and judicial review, unless such Confidential or Proprietary Information is released from the restrictions of this Order, either through the agreement of the parties or pursuant to an Order of the Administrative Law Judge or the Commission.

7. The parties affected by the terms of this Order shall retain the right to question or challenge the alleged confidential or proprietary nature of Confidential or Proprietary Information; to question or challenge the admissibility of Confidential or Proprietary Information; to refuse or object to the production of Confidential or Proprietary Information on any proper ground, including but not limited to irrelevance, immateriality, or undue burden; and to seek additional measures of protection of Confidential or Proprietary Information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as Confidential or Proprietary, the party claiming that the information is proprietary retains the burden of demonstrating that the designation is necessary and appropriate.

8. Upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, whether written or oral, which contain any Confidential or Proprietary Information, shall, upon written request, either be immediately returned to the party furnishing such Confidential or Proprietary Information or shall be destroyed and the party furnishing such Confidential or Proprietary Information shall be so notified in writing. 

9.
Prior to making Confidential or Proprietary Information available to any person as provided in paragraph 4 of this Protective Order, that party’s counsel shall deliver a copy of this Order to such person and shall receive a written acknowledgment from that person in the form attached to this Order and designated as Appendix A. Counsel shall promptly deliver to the producing party a copy of the executed acknowledgment form; except that the BI&E Prosecutor may afford access to such Confidential or Proprietary Information to its assigned
BI&E experts, all of whom are full-time employees of BI&E and bound by all the provisions of this order, without the need for each expert to execute an individual acknowledgment form.  

Date:  January 31, 2012


















Kandace F. Melillo








Administrative Law Judge








Joel H. Cheskis








Administrative Law Judge
APPENDIX A

BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

ADMINISTRATIVE LAW JUDGES KANDACE F. MELILLO 

AND JOEL H. CHESKIS, PRESIDING
Pennsylvania Public Utility Commission,
:

R-2011-2255159







:

Office of Consumer Advocate,

:

C-2011-2268982







:

Richard Ennis, and



:

C-2011-2271703







:
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:
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Association




:







:


vs.




:







:

Penn Estates Utilities, Inc. 


:

Water Division



:

TO WHOM IT MAY CONCERN:


The undersigned has read and understands the Protective Order that deals with the treatment of Confidential or Proprietary Information in this case. The undersigned agrees to be bound by, and comply with, the terms and conditions of said Order.  An executed copy of this acknowledgement will be returned to the producing party prior to the delivery of any Confidential or Proprietary Information.
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hippocram12@gmail.com
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Allison C Kaster Esquire
Pennsylvania Public Utility Commission
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