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Dale Sattar						:
							:
	v.						:		C-2011-2268119
							:
Aqua Pennsylvania, Inc.				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 11, 2011, Dale Sattar (Complainant) filed a formal Complaint (Complaint) against Aqua Pennsylvania, Inc. (Aqua or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C-2011-2268119.  The Complaint alleged that the amount of Complainant’s monthly customer charge under Aqua’s tariff is unreasonable.  The Complainant asked that the monthly service charge be reduced for senior citizens.

		The Complaint was served on Aqua on October 20, 2011, by the Commission's Secretary's Bureau.

		On November 9, 2011, Aqua, by and through its counsel, filed an Answer and New Matter, with the New Matter being accompanied by the requisite Notice to Plead. 

		Also on November 9, 2011, Aqua filed Preliminary Objections to the Complaint, again accompanied by the requisite Notice to Plead, as required by 52 Pa. Code § 5.101(b), interposing the doctrine of res judicata relative to this Complaint on the basis of an underlying rate case at Docket No. C-2010-2150570 and the Complainant’s participation therein.  

		On November 21, 2011, the Complainant filed a “Reply” to Aqua’s Preliminary Objections, essentially terming them “untrue,” completely false,” and “legal mumbo jumbo.”[footnoteRef:1] [1:  	Though styled a “Reply,” this filing was actually an Answer to Preliminary Objections as contemplated by 52 Pa. Code § 5.101(f).] 


		On November 28, 2011, the Complainant filed an Answer to New Matter very similar in content to his Reply to Preliminary Objections, though the Complainant did state that the customer charge is unfair and unjust for senior citizens.
		
		On November 30, 2011, the undersigned was assigned as Motion Judge in this matter.

		This matter is now ready for decision.  

FINDINGS OF FACT

		1.	The Complainant in this proceeding is Dale Sattar.

		2.	The Respondent is Aqua Pennsylvania, Inc., a Commission jurisdictional water company and a wholly-owned subsidiary of Aqua America, Inc.

		3.	Complainant receives water services from the Respondent at 504 Marian Court, Conshohocken, Pennsylvania.

		4. 	On September 23, 2009, Complainant filed a Complaint against the Respondent at Docket No. C-2009-2133592.  That Complaint was about the alleged unfairness of Aqua’s customer charge.  On December 28, 2009, Complainant withdrew that Complaint stating: “I . . . am filing a new Complaint against Aqua based on the new rate increase they are requesting from PUC.”

		5.	On November 19, 2009, Aqua Pennsylvania, Inc. filed for a general rate increase at Docket No. R-2009-2132019.

		6.	On December 28, 2009, Complainant filed a Complaint at Docket No. C‑2010-2150570 against the proposed rate increase specifically referencing the customer charge.  Ultimately, the rate case was settled (non-unanimously), and on April 28, 2010, Complainant filed a letter with the presiding Administrative Law Judge (ALJ) objecting to the proposed settlement and specifically to the customer charge. 

		7.	On June 16, 2010, the Commission entered an Order at Docket No. 
R-2009-2132019, adopting the ALJ’s Recommended Decision in that case with minor modifications and thus, the Joint Settlement of the case including setting the rate for Aqua’s customer charge.  Complainant’s Complaint at Docket No. C-2010-2150570 was dismissed.  Pennsylvania Public Utility Commission, et al. v. Aqua Pennsylvania, Inc., Docket No. R‑2009‑2132019, et seq.  (Order entered June 16, 2010) at 51; Ordering Paragraph 39.

		8.	On October 11, 2011, Complainant filed a formal Complaint against Aqua at Docket Number C-2011-2268119 (the docket in this matter) again alleging that the amount of his monthly customer charge under Aqua’s tariff is unfair and unreasonable.  

DISCUSSION

		In this case, Aqua has filed Preliminary Objections to the formal Complaint of Mr. Sattar arguing that the Complaint now pending against it is barred by the doctrine of res judicata.  I agree.

		The Commission's Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  Aqua filed its Preliminary Objections pursuant to 52 Pa. Code § 5.101.  That Commission regulation provides in pertinent part as follows: 

[bookmark: 5.101.]§ 5.101. Preliminary objections.
 (a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

*	*	*

   	(4)  Legal insufficiency of a pleading. 

		I note that the Preliminary Objections are, in essence, a Motion for Judgment on the Pleadings, which is also permitted by the Commission’s regulation at 52 Pa. Code § 5.102:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.

*	*	*

(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		In this case, the doctrine of res judicata bars the Complainant from raising the same issues and bringing the same claims already adjudicated by the Commission relative to his December 28, 2009 Complaint against Aqua.  The fact that the formal Complaint at issue here is identical to the Complaint filed in the 2010 rate case speaks for itself.

		The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  A final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983); Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, Docket No. C-923964, (Final Order entered August 20, 1992).

		All the elements of res judicata are present with respect to the Complaint.  First, the central issue raised in the present Complaint is identical to the central issue raised in 2010: that is, Complainant’s objection to the Respondent’s customer charge as unfair and unreasonable.  Second, the cause of action in the present Complaint is identical to the cause of action in the 2010 Complaint because they are literally the same Complaint.  Third, Dale Sattar is the Complainant, and Aqua Pennsylvania, Inc. is the Respondent in both Complaints.  The capacities of both parties (customer and public utility providing water service) in the present Complaint are exactly the same as in the 2010 Complaint and rate case.  Fourth, the quality and capacity of the parties is likewise identical to that in the 2010 Complaint and rate case.  There was a final valid judgment issued by the Commission on June 16, 2010, in the form of a Final Opinion and Order in Pennsylvania Public Utility Commission, et al. v. Aqua Pennsylvania, Inc., Docket No. R‑2009-2132019, et seq.  (Order entered June 16, 2010).

		Aqua is entitled to judgment as a matter of law.  
		
		Finally, Section 703(b) of the Pennsylvania Public Utility Code authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Complaint is barred by the doctrine of res judicata, a hearing is not in the public interest.  Consequently, the Complaint is also dismissed pursuant to 66 Pa.C.S. § 703(b) without a hearing.

CONCLUSIONS OF LAW

		1.	 The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		3. 	Parties may file Preliminary Objections in accordance with the Commission's regulations. 52 Pa. Code § 5.101.

		4.	 A Motion for Judgment on the Pleadings may be granted in cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).

		5.	The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983);  Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

		6.	For the doctrine of res judicata to apply, four conditions must be met: 

(1)	 identity of issues

(2)	 identity of causes of action

(3)	 identity of persons and parties to the action and

(4) 	identity of the quality and capacity of the parties suing or 	sued.

		7.	The parties and the allegations of the instant Complaint are identical to those in a matter previously adjudicated by the Commission in the case of Pennsylvania Public Utility Commission, et al. v. Aqua Pennsylvania, Inc., Docket No. R-2009-2132019, et seq.  (Order entered June 16, 2010).

		8.	The issues raised in the Complaint have been previously adjudicated by the Commission and a final decision on the merits issued in the case of Pennsylvania Public Utility Commission, et al. v. Aqua Pennsylvania, Inc., Docket No. R-2009-2132019, et seq.  (Order entered June 16, 2010).

		9.	The present Complaint is barred by the doctrine of res judicata.

		10. 	There are no genuine issues of material fact in this case, and the moving party is entitled to judgment as a matter of law.

		11.	 The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa.C. S. § 703(b).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed on November 9, 2011, by Aqua Pennsylvania, Inc., at Docket No. C-2011-2268119 are granted.

		2.	That the Complaint filed by Dale Sattar at Docket No. C-2011-2268119 is dismissed as barred by the doctrine of res judicata.

		3.	 That this matter be marked closed.


Date:	January 18, 2012				___________________________
							Dennis J. Buckley
							Administrative Law Judge
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