PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


Public Meeting held January 27, 2012



Commissioners Present:

	Robert F. Powelson, Chairman
	John F. Coleman, Jr., Vice Chairman
	Wayne E. Gardner, Dissenting Statement
	James H. Cawley, Dissenting
	Pamela A. Witmer



Jacqueline Fielder								     C-2010-2189352

	   v.
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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Jacqueline Fielder (Complainant) filed on August 29, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued on June 28, 2011, in the above-captioned proceeding.[footnoteRef:1]  Reply Exceptions were filed by Verizon Pennsylvania Inc. (Verizon or Company or Respondent) on September 12, 2011.  For the reasons stated below, we will deny the Exceptions, adopt  the ALJ’s Initial Decision, and dismiss  the Formal Complaint. [1:  	Because the Complainant’s attorney was not served with a copy of the Initial Decision, the time period for filing Exceptions was extended to August 29, 2011, by Secretarial Letter dated August 9, 2011. ] 


History of the Proceeding

		On July 19, 2010, the Complainant filed a Formal Complaint (Complaint) against Verizon alleging, inter alia, that she did not have internet service or a dial tone on two telephone lines from February 2009 through July 10, 2010, and that Verizon technicians had missed several appointments to repair her service.  For relief, she requested a credit of $1,618.18 for the amount charged by Verizon for telephone and high speed internet service during this period.  Complaint at 6-7.

 	Verizon filed an Answer and New Matter on August 26, 2010.  Verizon denied the material allegations of the Complaint, and by way of New Matter, alleged that the Complainant may have been using her residential lines for a business purpose.  Verizon pointed out that the business rates for the service the Complainant is receiving are $71 per month higher than the residential rates.  Answer at 6-7.  Verizon asked the Commission to dismiss the Complaint and investigate whether Ms. Fielder is using her residential service for a business purpose.  The Complainant filed a Reply on 
September 13, 2010, denying the material allegations of the Respondent’s New Matter.

A hearing was held on March 28, 2011.  The Complainant and the Respondent were represented by counsel.  The Respondent submitted two exhibits for admission into the record.  The hearing generated 142 pages of testimony.  No briefs were filed.  The record closed on April 28, 2011. 

ALJ Corbett’s Initial Decision, issued by the Commission on June 28, 2011, dismissed the Complaint based on the ALJ’s conclusion that the Complainant failed to demonstrate by a preponderance of the evidence that Verizon acted unreasonably or inadequately in responding to her reports of no dial tone service.  I.D. at 15.  The ALJ also determined that the record failed to support a finding that Verizon was responsible for any disruption in service regulated by the Commission, noting that the work that Verizon performed or failed to perform on the Complainant’s customer-owned inside wiring is not subject to the Commission’s jurisdiction.  Id. at 16.  Finally, the ALJ concluded that the Complainant did not meet her burden of proving that Verizon provided unreasonable or inadequate service when repair technicians failed to keep scheduled appointments.  Id. at 19.

Background

 	The Complainant operates Nabhi Christian Ministries (Nabhi), which is a Section 501(c)(3) faith-based program that provides community out-reach services to at-risk youth and, in addition, screens applicants for the Dollar Energy Fund.  It has been in existence since 1996, and employs four people, including the Complainant, who is the operations manager, and the Complainant’s daughter, Tracee Kirkland, who is the chief executive officer (CEO).  In February 2009, Nabhi relocated from an address on Lincoln Avenue to the lower level of the Complainant’s residence on Verona Boulevard in Pittsburgh.  N.T. at 8, 14.  On March 5, 2009, Verizon transferred Nabhi’s two telephone lines from the prior address to the Verona Boulevard address.  Nabhi’s two lines consist of the main line ending in 1919, and a line used for a facsimile (fax) machine ending in 6679.  N.T. at 10-13, 41, 66.

 	The Complainant testified that she had no dial tone service on either of these two lines until July 10, 2010, and that she used her residential line ending in 6161 and a cell phone to make and receive calls.  N.T. at 14, 24, 27-28.  Ms. Kirkland also testified that there was no dial tone on either line until July 10, 2010, and that she used her cell phone and the 6161 line to conduct business and to check voice mail left on Nabhi’s 1919 line.   N.T. at 35-38.  

 	The Complainant alleged that she called Verizon numerous times to complain about the lack of dial tone service, and that during these calls Verizon representatives told her that its tests showed that she had dial tone service to her home.  N.T. at 14-15, 27, 29.  Some calls that the Complainant made were answered by Verizon’s automated system.  N.T. at 30.  Regarding service visits and specific calls to Verizon, the Complainant testified that: 

1. In March or April 2009, she reported that she had no service to Nancy Dascher at Verizon, with whom she was dealing regarding a prior complaint about service at the Lincoln Avenue address.

2. On May 5, 2009, she called to report that Verizon had missed a scheduled repair visit, at which time she again reported lack of service to a Verizon customer service representative (CSR) named Erica.

3. During a service call on May 14, 2009, a Verizon technician was unable to get a dial tone on either line, told her that extensive work in the house was needed, and suggested that the Complainant hire an electrician.

4. On May 14, 2009, she spoke with a Verizon CSR named Joanne, who gave her two billing credits totaling $50.98, and sold her a Freedom Essentials package for the 1919 line and a Freedom Value Package for the 6679 line.

5. On July 20, 2009, she called Verizon again to report that she had no dial tone, asked to schedule a repair visit, and checked to see if a problem with her Caller ID service had been fixed.  At that time she spoke to a Verizon employee named Matt.
  
6. On August 26, 2009, she reminded Ms. Dascher that she had no service.

7. On July 6, 2010, she called to report that there had been no dial tone on either the 1919 line or the 6679 line for seventeen months.  She spoke to a technician named Terry, who said that he was going to report it to his supervisor.

8. On July 10, 2010, service to her two lines finally was installed by a Verizon technician named Phil, who verified that there had been no service on the two lines, and told her that service for the 6679 line had never been turned on from Verizon’s office.   

N.T. at 14-16, 20-25, 28.  According to the Complainant and Ms. Kirkland, the Complainant did not complain more frequently to Verizon because she had an outstanding complaint against Verizon, kept getting the “run-around,” and was able to work around the problem by using other phones to conduct business and retrieve voice mail left for Nabhi on the 1919 line.  N.T. at 15, 29, 39-40.  The Complainant also testified that Ms. Dascher at Verizon told her that she wanted to resolve the prior complaint first, and did not want to combine the two sets of issues.  N.T. at 15, 29.  In addition, the Complainant had significant medical issues that required hospitalization in June 2009.  N.T. at 23.  

 	Verizon presented three witnesses.  The first witness, Nancy Dascher, a Verizon employee who works on state regulatory issues and customer complaints, testified that her records indicate that the Complainant did not tell her about a service problem “in August of 2009.”  N.T. at 51, 54.  According to Ms. Dascher, she spoke with the Complainant on August 26, 2009, regarding a billing issue on the account, and was not told “at that time” that the Complainant did not have service.  N.T. at 51-52. 

	Verizon’s second witness, Anthony Nigro, a supervisor in the Vice Presidential Escalations Department, had no personal knowledge of the Complainant’s account.  He testified from Verizon’s business records (“note screens” of customer calls) and his handwritten notes about her account history and the calls that the Complainant had made to Verizon’s business office.  According to Mr. Nigro, the Complainant has packages and an inside wire maintenance plan on both of the lines that were transferred to the Verona Boulevard address, where the Complainant already had working telephone service on the 6161 line.  The inside wire maintenance plan obligates Verizon to repair inside wiring that otherwise would be the customer’s responsibility.  The Complainant paid her bills on time every month.  N.T. at 66, 68-70.

 	Mr. Nigro further testified that Verizon transferred the two lines to the Verona Boulevard address on March 5, 2009, using its automated system, and the signal on both lines was good to the Complainant’s network interface device (NID).  N.T. at 
68-69.  Although the Complainant called Verizon’s business office many times, Verizon’s records indicate that she never mentioned lack of service at the new address.  N.T. at 69-70.  However, Mr. Nigro did not know if a record is created when a customer call is handled by Verizon’s automated system, and did not know if the Complainant had made any calls that had been handled by the automated system.  N.T. at 88-90.  He does not handle repair issues, and did not talk to any of the CSRs or technicians who spoke to the Complainant.  N.T. at 88, 91, 94.  Mr. Nigro’s testimony was limited to the content of the note screens, which are summaries of customer calls prepared by the CSRs.  N.T. at 91-92. 

 	Verizon’s third witness, Joseph Seles, the local manager for installation and maintenance, testified that the Complainant contacted Verizon’s repair department (as opposed to Verizon’s business office) six times between April 2009 and July 2010 about her service not working correctly, “not necessarily no dial tone.”   N.T at 102.  Based on the testimony of the Complainant and Ms. Kirkland, Mr. Seles opined that the problems experienced by the Complainant were inside wiring issues that are the customer’s responsibility.  N.T. at 114-115.  

 	Mr. Seles sponsored Verizon’s Exhibit No. 2, which consists of call detail records for the 1919 line.  According to Verizon’s call detail records, eighty outgoing calls were placed from the 1919 line between February 1, 2009, and July 10, 2010.  The Complainant insisted that that she did not make those calls and does not know the numbers that supposedly were called.  N.T. at 27.

 	Mr. Seles also sponsored Verizon’s Exhibit No. 1, which consists of six trouble reports corresponding to six calls made by the Complainant to Verizon’s repair department between April 2009 and July 2010.  According to the trouble reports, the Complainant reported problems on the following dates:  

1. April 15, 2009 – noise interference from the 1919 line on the 6161 line.  The problem was resolved on April 25, 2009, without sending a repair technician.

2. August 13, 2009 – message waiting light on the 1919 line inoperable.  The problem was resolved that day without sending a repair technician.

3. September 30, 2009 – unidentified problem with the 1919 line.  An automatic test showed that there was service from Verizon’s central office to the Complainant’s NID.  Verizon left a message for the Complainant to call back if the problem persisted.

4. April 26, 2010 – no dial tone on the 1919 line.  Verizon again performed an                       automatic test, which showed that the Complainant had dial tone service from the central office to the NID.  Suspecting that there was a problem with the inside wiring, Verizon advised the Complainant to plug her telephone into the NID to see if she had service.  The Complainant did not call Verizon back.

5. July 6, 2010 – no dial tone on either the 1919 line or the 6679 line for seventeen months.  Verizon dispatched a technician on July 10, 2010, who restored service for both numbers that day.

6. July 27, 2010 - jacks for the 1919 line not working.  Verizon dispatched a technician on July 31, 2010, who repaired the inside wiring jacks in Complainant’s house that had not been connected by the previous technician. 

N.T. at 103-109.

 	Mr. Seles did not conduct an independent review of the Complainant’s account history, but did speak with the repair technician who restored service to both of Complainant’s lines on July 10, 2010.  N.T. at 124.  According to Mr. Seles, on July 10, 2010, the repair technician rewired a jack to restore dial tone service and, in addition, “had a new jumper placed to the CO [central office],” which involves service to the NID.  The repair at the CO was done to correct heavy static on the Complainant’s 6679 fax line.  N.T. at 128.  Mr. Seles testified that, although the Complainant had dial tone service to the NID for line 6679, there was heavy static on her line.  N.T. at 129.





ALJ’s Initial Decision

	 	Based on the foregoing, the ALJ concluded that the Complainant failed to demonstrate by a preponderance of the evidence that Verizon had acted unreasonably or inadequately in responding to her reports of no dial tone service.  I.D. at 15.

		Regarding the issue of reasonably continuous service, the ALJ concluded that the record failed to support a finding that Verizon was responsible for any disruption in regulated service.  Id. at 16.  The ALJ noted that the work that Verizon performed or failed to perform on the Complainant’s inside wiring is not under the Commission’s jurisdiction.  Id.  At the initiation of service at the Verona Boulevard address in March 2009, Verizon used its automated system to verify that the Complainant had dial tone service from the central office to the NID.  On each occasion thereafter when it ran this test in response to a trouble report,[footnoteRef:2] Verizon found that the Complainant had dial tone service from its central office to the Complainant’s NID, thus suggesting that any problem experienced by the Complainant was attributable to the inside wiring.  Id. at 17.  The ALJ concluded that the rewiring of the jacks on July 10, 2010, and July 31, 2010, resolved the problems that the Complainant was experiencing because “no further reports of no dial tone service were forthcoming.”  Id. at 17.  The ALJ did not address the issue of whether Verizon should have acted sooner to correct the problem with the inside wiring.  “Whether Verizon should have acted sooner to correct any inside wiring problem is a question not within the purview of this Commission to consider, because it is a deregulated service.”  Id. at 18. [2:  	According to the ALJ, Verizon verified that the dial tone service from the central office to the Complainant’s NID for line 1919 was working properly on April 25, 2009; September 30, 2009; April 26, 2010; and July 10, 2010.  I.D. at 17.] 


	 	Regarding the issue of missed appointments, the ALJ found the Complainant’s testimony about Verizon’s failure to keep a scheduled appointment on May 5, 2009, to be unpersuasive because the Complainant continued to pay her bills throughout the seventeen-month period she claimed that she was without telephone service, and because Verizon did not offer any evidence relating to the Complainant calling on this date or a follow-up visit by a Verizon repair technician on May 14, 2009.  Id.  With regard to the scheduled service visit on July 10, 2010, Verizon’s technician arrived at 12:25 p.m., twenty-five minutes after the scheduled window of 8:00 a.m. to 12:00 noon.  The ALJ concluded that this isolated incident should be considered de minimus, and that missing an appointment by twenty-five minutes is not such an egregious failing as to warrant a finding that Verizon violated the Public Utility Code (Code), 66 Pa. C.S. §§ 101 et seq.  Id. at 19.

	 	The ALJ recommended that the Complaint be dismissed based on his conclusion that the Complainant had not carried her burden of proof.  Id.

Discussion

 	As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel L. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the Commission’s decision must be supported by substantial evidence on the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
 	
 	The ALJ made fifty-six Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties. Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

 	Exception No. 1.  The Complainant’s first Exception simply states that “[t]he ALJ abused his discretion and committed [an] error of law by denying Complainant’s complaint.”  Exc. at 1.  The Complainant offers no further explanation on this point.  

 	Verizon states that this Exception does not allege that any finding of fact or conclusion of law is erroneous, or provide any supporting rationale.  Verizon argues that this Exception should be denied on the basis that it does not comply with the requirements of 52 Pa. Code § 5.533.  R.Exc. at 2.  We agree.  Because this Exception is so vague that it eludes meaningful review, it will be denied. 

Exception No. 2.  The Complainant argues in her second Exception that the ALJ abused his discretion and committed an error of law by permitting Verizon witness Dascher to testify over the telephone, and to refer to notes that were not part of the record nor made available to the Complainant’s attorney.  Exc. at 1.  

Verizon argues that, because Ms. Dascher testified from her personal knowledge regarding her conversations with the Complainant and counsel for the Complainant had an opportunity to cross-examine Ms. Dascher, the ALJ’s acceptance of Ms. Dascher’s testimony was neither an abuse of discretion nor an error of law.  R.Exc. at 3-4.

We shall deny this Exception.  In response to the objection of the Complainant’s counsel to the telephonic testimony of Ms. Dascher, the ALJ offered to continue the hearing if the Complainant preferred to have the witness physically present.  After conferring with his client, counsel for the Complainant opted to proceed with the hearing, with Ms. Dascher testifying telephonically.  “We’ll take the phone call, Your Honor.”  N.T. at 49.  Accordingly, the Complainant waived any right she may have had to have Verizon’s witness testify in person rather than over the telephone, and the ALJ did not abuse his discretion or commit an error of law by permitting Ms. Dascher to testify telephonically.  

The ALJ also did not err by allowing Ms. Dascher to refer to her notes during her testimony.  Ms. Dascher testified on cross-examination that she had her notes of her conversation with the Complainant in front of her, which consisted of a “couple of paragraphs” that she wrote during and immediately following the conversation.  N.T. at 55-57.  The Complainant did not object to Ms. Dascher’s use of her notes at the hearing; therefore, the Complainant waived this objection.  In addition, the Courts have sanctioned the use of notes by a witness to refresh his or her testimony.  B.D.B., Inc. v. Commonwealth of Pa., Pa. Liquor Control Board, 445 A.2d 1360 (Pa. Cmwlth. 1982).

Exception No. 3.  The Complainant argues in her third Exception that the ALJ abused his discretion and committed an error of law by: 
. . .accepting into evidence relying upon [sic] various exhibits introduced by Respondent at the hearing, including exhibits purporting to track the number of phone calls made from the phone number at issue [line 1919] and the number of complaints about said phone number purportedly made by Complainant.  

Exc. at 1.  The Complainant argues that, because it was not established at the hearing that these exhibits were records of the regularly conducted business activity of the Respondent, the records were hearsay.  The Complainant cites Pa. Rules of Evidence 801, 802, and 803(6), Pa.R.E. 801, 802 and 803(6).  

In its Reply Exceptions, Verizon states that the Complainant provided no supporting reasons why the ALJ should not have accepted into evidence the exhibits that Verizon presented, and the Exception should be denied on this basis alone.  Verizon argues that its regularly-kept records of customer contacts and billing are an allowable substitute for first-hand knowledge, since it is not possible for Verizon employees to be familiar with the records for all of its customers.  Rahman v. Verizon Pennsylvania Inc., Docket No. F-02009165 (Order entered May 15, 2007).  Verizon repair manager Mr. Seles testified that the information documented in the Complainant’s trouble reports is true and correct to the best of his knowledge, and presented an exhibit containing a list of telephone calls that were placed and received from the Complainant’s residence during the timeframe in question.  Verizon argues that the trouble call reports and list of calls qualify as business records, and were properly admitted into the record by the ALJ.  R.Exc. at 4-5.
  
 	We shall deny the Complainant’s third Exception.  The two Exhibits that were admitted into evidence were sponsored by Mr. Seles, Verizon’s local manager for installation and maintenance, who manages the field technicians for the Complainant’s area.  N.T. at 98-99.  Verizon’s Exhibit No. 1 consists of six trouble reports of calls by the Complainant to Verizon’s repair department.  N.T. at 102.  Trouble reports are records that Verizon keeps in the normal course of its business.  N.T. at 120-123.  The Complainant did not object to the introduction of Exhibit No. 1 at the hearing, and accepted the competency of Mr. Seles to testify about Verizon’s trouble reports.  N.T. at 111.  The Complainant accordingly waived any objection to the introduction of Exhibit No. 1.  

 	Verizon’s Exhibit No. 2 consists of the call detail records for the 1919 line, and was prepared by Verizon’s security department.  Call detail records are standard business records kept by Verizon.  N.T. at 111.  The Complainant’s attorney objected at the hearing to the testimony of Mr. Seles about the call detail records on the basis of his qualifications to discuss records prepared by Verizon’s security department.  He did not object to the introduction of Exhibit No. 2 on the basis that it was hearsay.  N.T. at 112.  The ALJ overruled the objection to Mr. Seles’ testimony.  

 	We agree with the ALJ’s ruling, and will deny this Exception.  First, no special expertise is needed to understand the call detail records, which simply are a list of calls made to and from line 1919 during a seventeen-month period.  In response to a question about his competency, Verizon’s repair supervisor testified that he believed he was “competent enough to read a file that shows incoming and outgoing phone calls.”  N.T. at 119.  We believe that Mr. Seles was competent to testify about the call detail records.  Second, the Complainant did not object to the admission of Exhibit No. 2 at the hearing on the basis that it was hearsay.  Any hearsay objection was waived.  This Exception accordingly is denied.  The ALJ did not abuse his discretion or commit an error of law by admitting the exhibits into the evidentiary record.

Exception No. 4.  The Complainant argues in her fourth Exception that the ALJ abused his discretion and committed an error of law by denying her Complaint, in part at least, because “she only complained six times.”  The Complainant argues that there is nothing in the relevant law that mandates how many times a service or dial tone complaint must be made to the Respondent or any other public utility before it is to be acted upon.  Exc. at 1.

		Verizon states that the ALJ did not deny the Complaint on the basis that the Complainant complained only six times, and that this Exception is a complete misstatement of the ALJ’s analysis and findings.  The ALJ found that, although the Complainant called Verizon’s repair department six times between March 2009 and July 2010 to report unrelated issues with her telephone service, she never reported a lack of dial tone service until April 26, 2010.  Verizon also states that nowhere in the Initial Decision did the ALJ state that the Complainant did not sustain her burden of proof because she only reported trouble to Verizon on six occasions.  To the contrary, the ALJ found that, although the Complainant complained to Verizon on six different occasions, she never alleged that she had no dial tone on either telephone line until April 2010.  R.Exc. at 5-6.

We agree with Verizon that the Complainant misreads the ALJ’s Initial Decision on this point.  The gravamen of the Complaint is the allegation that the Complainant did not have dial tone service on two lines from March 5, 2009, until July 10, 2010.  The ALJ determined that, while the Complainant called Verizon’s repair department six times to report a problem between April 15, 2009, and July 27, 2010, “[n]ot until April 2010, however, did Complainant call to complain that she had no dial tone service.”  I.D. at 13.  In reaching his decision, the ALJ considered the content of the Complainant’s calls to Verizon, as opposed to the number of calls that she made.  This Exception is denied. 

Exception No. 5.  The Complainant argues in her fifth Exception that the ALJ abused his discretion and committed an error of law by accepting the testimony of Respondent’s witnesses Nigro and Seles because they lacked firsthand knowledge of the matters about which they testified, and relied upon exhibits that the Complainant argues were inadmissible as hearsay documents.  Exc. at 2.

		Verizon argues that the Complainant provides no supporting reasons why the ALJ should not have admitted Verizon’s exhibits.  Verizon’s records of customer contacts and billings have been held to be an allowable substitute for first-hand knowledge, since it is impossible for Verizon employees to be personally familiar with the records of all of its customers.  Mr. Seles, who directly supervises the repair technicians who responded to the Complainant’s trouble reports, testified regarding the creation of trouble reports generally, and the fact that the information documented in those trouble reports is true and correct to the best of his knowledge.  Mr. Seles also presented an exhibit containing a list of calls to and from line 1919.  Verizon argues that these two exhibits qualify as business records, and properly were admitted by the ALJ.  Similarly, Mr. Nigro, who works in Verizon’s business office, testified from the information contained in Verizon’s notescreens, which are records of customer calls to Verizon’s business office.  Verizon argues that these notescreens are business records and were properly admitted and relied upon by the ALJ.  R.Exc. at 6-7.

This Exception is similar to the Complainant’s third Exception, and we shall deny it on the same basis.  The two exhibits admitted as evidence are standard business records that Verizon keeps in the normal course of its business, and a proper foundation was laid for their introduction into the record.  It was appropriate for Mr. Seles and Mr. Nigro to testify about the content of Verizon’s business records.[footnoteRef:3]  The Commission has held that, because it is not possible for Verizon employees to be personally familiar with the records for all of its customers, Verizon’s regularly-kept records of customer contacts and billing are an allowable substitute for first-hand knowledge.  Rahman v. Verizon Pennsylvania Inc., supra.   [3:  	Verizon’s statement in its Reply Exceptions that the notescreens from which Mr. Nigro testified were admitted into evidence is in error.  R.Exc. at 7.  Although counsel for Verizon offered to submit the notescreens into evidence, they are not part of the record.  However, the notescreens are standard business records of customer contacts, N.T. at 65, 88, and Mr. Nigro properly testified as to their content.  The attorney for the Complainant was given the opportunity to review the notescreens at the hearing, as well as Mr. Nigro’s handwritten notes, prior to his cross-examination of Mr. Nigro.  N.T at 67, 74, 76-79.] 


	 	Exception No. 6.  In her sixth Exception, the Complainant argues that the ALJ abused his discretion and committed an error of law by relying on the fact that the Complainant continued to pay her telephone bill during the seventeen months that she allegedly was without telephone service.  The Complainant states that she explained the reasons for paying her bill in her testimony.  Exc. at 2.

	 	Verizon responds by arguing that the ALJ reasoned that no reasonably prudent person would continue to pay her telephone bill for seventeen months for a service she was not receiving, and that the ALJ determined that the Complainant’s testimony on this issue was not credible.  R.Exc. at 7-8.

	 	We shall deny this Exception.  The ALJ relied on the totality of the record evidence, including but not limited to the fact that the Complainant continued to pay her telephone bills, in reaching his conclusion that the Complainant failed to support her claim that she was without telephone service for seventeen months.  Other evidence relied upon by the ALJ included the call detail records showing that eighty outgoing calls were placed from the 1919 line between February 1, 2009, and July 10, 2010, and Verizon’s trouble reports showing that the Complainant did not report lack of dial tone service until April 26, 2010.  I.D. at 15.  Given the totality of the record evidence, we reject the Complainant’s argument that the ALJ’s reliance on the fact that the Complainant continued to pay her bills was an abuse of discretion or an error of law.  This Exception is denied.

		Exception No. 7.  In her seventh Exception, the Complainant argues that the ALJ abused his discretion and committed an error of law in relying upon incompetent evidence to support his decision.  The Complainant argues that the testimony of all of Verizon’s witnesses and both of Verizon’s exhibits (the trouble reports and call detail records) should be stricken, and that without such evidence, the Complainant clearly met her burden of proof required to sustain her Complaint.  The Complainant relies upon her prior Exceptions Nos. 2 , 3 and 5 as the basis for her argument.  Exc. at 2.

		Verizon argues that this Exception merely reiterates the Complainant’s Exceptions Nos. 2, 3 and 5.  Verizon PA incorporates its responses to those exceptions by reference.  R.Exc. at 8.

The Complainant erroneously argues in this Exception that the Complainant would win if all of the Respondent’s evidence were stricken from the record.  As stated above, the Complainant bears the burden of proving a prima facie case.  Only then does the burden of persuasion shift to the Respondent.  In any event, the Complainant always bears the burden of proof.  Given that we have denied the Complainant’s Exceptions Nos. 2, 3 and 5, this Exception is denied.

Exception No. 8.  In her eighth Exception, the Complainant argues that the ALJ abused his discretion and committed an error of law in not finding that Complainant met any burden of proof that was required of her to sustain her Complaint.  The Complainant submits that the evidence of record demonstrates Verizon’s culpability and liability to the Complainant for the sums about which she complained.  Exc. at 2.

Verizon argues that this Exception is merely a general conclusion restating the allegations in Exceptions 1 through 7.  Verizon responds by incorporating its responses to those exceptions as its reply to Exception 8.  R.Exc. at 8.

We shall deny this Exception.  We agree with and shall adopt the ALJ’s conclusion that the Complainant did not meet her burden of proving that she had no dial tone service to the NID for line 1919 from March 5, 2009, to July 10, 2010.  Although the Complainant and Ms. Kirkland testified that there was no dial tone on line 1919 during this period, the call detail records introduced by Verizon show that approximately seventy-seven calls[footnoteRef:4] were placed from line 1919, including seven between April 26, 2010, and July 10, 2010, after the Complainant reported no dial tone service.  N.T. at 110-114; Exh. 2.  This record evidence indicates that line 1919 was used to make outgoing calls, which contradicts the Complainant’s testimony that line 1919 never had a dial tone.  Moreover, Verizon verified that there was a dial tone on line 1919 to the NID on several occasions from March 2009 through July 10, 2010.[footnoteRef:5]  Specifically, dial tone was verified for line 1919 when service was established at the Verona Boulevard location in March 2009.  N.T. at 68-69, 100.  Verizon also verified dial tone service to the NID four separate times after service was established:  April 25, 2009, N.T. at 103; Exh. 1, Tab A; September 30, 2009, N.T. at 105; Exh. 1, Tab C; April 26, 2010, N.T. at 105-106; Exh. 1, Tab D; and July 10, 2010, N.T. at 107-109; Exh. 1, Tab E.  Thus, we conclude that Verizon provided reasonably continuous telephone service to the NID for line 1919. [4:  	According to the call detail records, three of the eighty calls cited by Verizon were made before service was transferred to the Verona Boulevard address on March 5, 2009.  Exh. 2 at 1-2.]  [5:  	Under Pennsylvania law, Verizon’s obligation is to provide dial tone service to the customer’s NID.  Service from the NID, to and including a customer’s inside wiring, is the responsibility of the customer.  N.T. at 99-100, 115, 123.] 


With regard to line 6679, Verizon verified the dial tone to the NID when service was established at the Verona Boulevard location in March 2009.  N.T. at 68-69.  Based on credible record evidence, the Complainant did not report trouble on line 6679 to Verizon until July 6, 2010.  The Complainant did not report lack of dial tone on any of her calls to the Verizon business office during the time period in question.  N.T. at 69-70.  Moreover, the six trouble reports introduced by Verizon do not mention a lack of dial tone on line 6679 until a trouble call on July 6, 2010.  N.T. at 110; see, Exh. 1.  Verizon dispatched a service technician to the customer’s premises on July 10, 2010.  The service technician found static on line 6679, and the necessary repairs were performed at the relevant central office and at the customer’s premises.  However, the technician confirmed that there was, in fact, dial tone on line 6679.  N.T. at 107-109, 127-129, 133; Exh. 1, Tab E.  Thus, we conclude that Verizon provided reasonably continuous telephone service to the NID for line 6679.

As shown above, the Complainant did indicate that there was trouble on line 6679 in the form of no dial tone in July 2010.  When the Verizon technician checked the line on July 10, 2010, he verified that there was dial tone on the line from the central office to the NID but, at the same time, he indicated that the line had heavy static.  It is unclear from the underlying record whether the Complainant interpreted this trouble as no dial tone, or whether the line was usable and functioning properly.  However, the record in this proceeding indicates that there were long intervening periods of time when the customer did not contact the Company, even though a service problem was detected in July 2010.  We encourage customers to be diligent in contacting the utility when there is a service issue.  Likewise, we encourage utilities to respond and resolve service complaints more quickly and effectively in the future.
As also shown above, Verizon waited four days to deploy a service technician in response to the “No Dial Tone” trouble report made to the Company on July 6, 2010.  Section 63.57(b) of the Commission’s Regulations establishes a 24-hour response time for telephone utilities to respond to an out-of-service trouble call that does not require unusual repair.  52 Pa. Code § 63.57(b).  Upon review, it appears that Section 63.57(b) may have been violated here, as the trouble report of July 6th indicates there was no dial tone, and hence no service on line 6679.  However, we do not believe that a penalty is warranted because the technician deployed on July 10th confirmed that there was, in fact, dial tone to the NID for line 6679.  Moreover, the issue of the four-day delay was not specifically raised by the Complainant at hearing or in her Exceptions.  Thus, all of the facts and legal arguments surrounding the response time may not have been brought to light in this proceeding.  Nevertheless, we remind Verizon of its obligation under our quality of service regulations to respond in a timely fashion to “no service” calls.

The Initial Decision properly states that the Commission does not regulate the rates, terms and conditions for customer premises wiring services, including wire maintenance plans like that of the Complainant’s.  See, e.g., Fasceski v. Bell Atlantic Pennsylvania, Inc., 1995 Pa. PUC LEXIS 25.  Therefore, we agree with the ALJ that whether Verizon should have acted sooner under a wire maintenance plan to correct any inside wiring problem with line 1919 and/or line 6679 is an issue that is not within the Commission’s jurisdiction.  Nevertheless, customers pay additional money for wire maintenance plans, and we find it troubling to the extent a telephone utility or affiliate would not meet its obligations under these contractual agreements.





			Conclusion

		For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision consistent with this Opinion and Order;  THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Jacqueline Fielder to Administrative Law Judge John H. Corbett, Jr.’s Initial Decision are denied.

		2.	That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint of Jacqueline Fielder against Verizon Pennsylvania Inc. is denied, consistent with this Opinion and Order.

		4.	That this proceeding shall be marked closed.
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