
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION

J3 ENERGY GROUP, INC.


:

Complainant,



:






:


v.



:  
C-2011-2219920







:
WEST PENN POWER COMPANY

:

Respondent.



:
ORDER DENYING CROSS MOTIONS FOR SUMMARY JUDGMENT
Procedural History

On January 10, 2011, J3 Energy Group, Inc. (J3) filed a formal complaint contending that West Penn Power Company (West Penn) had incorrectly evaluated the bid that J3 had submitted to supply solar photovoltaic alternative energy credits (SPAECs) in response to a competitive Request for Proposals (RFP) issued by West Penn.  J3’s bid had not been selected in the RFP process.


West Penn answered the complaint on February 2, 2011, and stated that its evaluation of J3’s SPAEC bid proposal was correct.  West Penn stated that it followed its default service procurement process for SPAECs, as approved by the Commission Order entered September 8, 2010, at Docket No. P-00072342
, and that West Penn’s competitive bid solicitation was further conducted pursuant to Commission regulations at 52 Pa. Code § 54.186.


A Prehearing Conference was held in the above-captioned matter on August 8, 2011.  On August 9, 2011, a Scheduling Order was issued setting forth the procedural schedule for the case, and setting a hearing date of October 17, 2011.  Thereafter, the Administrative Law Judge (ALJ) was notified on or about September 16, 2011, that the parties had reached a settlement and they requested the scheduling order be modified such that testimony would no longer be due October 7, 2011.  The parties requested until October 17, 2011, to submit a joint petition for settlement.  This was ordered in an Amended Scheduling Order dated September 23, 2011.  However, as the oral agreement was never reduced to writing, a second Prehearing Conference was held on October 17, 2011.  A Second Amended Scheduling Order and Order Granting the Motion to Compel filed by the West Penn Power Company against J3 Energy Group, Inc. was issued on October 17, addressing discovery issues and setting a deadline for an anticipated Motion for Summary Judgment of November 15, 2011.  The Order further established other procedural deadlines, including an evidentiary hearing on January 5, 2012.  


J3 filed a Motion for Summary Judgment on November 15, 2011, and on December 5, 2011, West Penn filed an Answer and Cross-Motion for Summary Judgment.  The parties requested a further amendment to the procedural schedule.  On December 8, 2011, a Third Amended Scheduling Order was issued giving J3 until December 22, 2011 to file an answer to the cross-motion for summary judgment, and establishing a new deadline for direct testimony of January 24, 2012.  This procedural order was later suspended on January 20, 2012, until a decision could be rendered regarding the cross-motions for summary judgment which are ripe for a decision.
Regulations and Caselaw


The Commission’s regulations at 52 Pa. Code §5.102(d)(1) set forth the standard of review for summary judgment motions:

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a

motion for judgment on the pleadings or a motion for summary judgment, as appropriate.

The judgment sought will be rendered if the applicable pleadings, depositions, answer to

interrogatories and admissions, together with affidavits, if any, show that there is no

genuine issue as to a material fact and that the moving party is entitled to a judgment as a

matter of law.
52 Pa.Code § 5.102(d)(1).

When deciding on a motion for summary judgment, all doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A.2d 466 (1979).  However, once a motion for summary judgment is properly made and supported, it is generally accepted that the nonmoving party may not simply rest upon the mere allegations or denials of its pleading, but must set forth facts showing that there is a genuine issue for trial.  Fiffick v. GAF Corporation, 603 A.2d 208 (Pa. Super. 1991) (Discussing the Pennsylvania Rules of Civil Procedure);   Anderson v. Liberty Lobby, Inc., Inc., 477 U.S. 242 (1986) (Discussing the Federal Rules of Civil Procedure).


Complainant has averred in its Complaint that West Penn’s evaluation of J3’s bids under the RFP was not consistent with the RFP and violated the competitive procurement standards for alternative energy credits established by 52 Pa. Code 75.67(b) (relating to alternative energy cost-recovery) which provides as follows.


(b)
A default service provider shall demonstrate compliance with the requirements of § 75.61 and the default service provisions of Chapter 54 (relating to electricity generation customer choice) by identifying a competitive procurement process for acquiring alternative energy credits in default service implementation plans filed with the Commission.

52 Pa.Code § 75.67(b).


Section 75.67(c) provides that a competitive procurement process for alternative energy and alternative energy credits shall comply with the standards for competitive procurement processes identified in the default service provisions in Chapter 54. 

Section 54.186(c) (relating to default service procurement and implementation plans) provides in pertinent part as follows.

(3)  A competitive bid solicitation process used as part of the implementation plan will be subject to monitoring by the Commission or an independent third party evaluator selected by the DSP in consultation with the Commission.  A third party evaluator shall operate at the direction of the Commission.  Commission staff and a third party evaluator involved in monitoring the procurement process shall have full access to all information pertaining to the competitive procurement process, either remotely or where the process is administered.  A third party evaluator retained for purposes of monitoring the competitive procurement process shall be subject to confidentiality agreements identified in § 54.185(d)(6) (relating to default service programs and periods of service).

(4)  The DSP or third party evaluator shall review and select winning bids procured through a competitive bid solicitation process in a nondiscriminatory manner based on the price determinative bid evaluation criteria set forth consistent with paragraph (1)(iv).

52 Pa. Code § 54.186(c)(3) and (4).


In interpreting an administrative regulation, as in interpreting a statute, the plain language of the regulation is paramount.  Schappel v. Motorists Mutual Insurance Company, 934 A.2d 1184, 1187 (Pa. 2007).  The principles of statutory construction apply to regulatory provisions as well as statutory provisions.  Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Benny Enterprises, Inc. 669 A.2d 1018, 1021 (Pa.Cmwlth. 1996), appeal denied 681 A.2d 1344 (Pa. 1996).

Issues


The first issue is whether the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, show that there is no genuine issue as to whether Respondent erred in its evaluation of J3’s bid by not following the price-determinative bid evaluation criteria, thus violating Commission regulations and entitling Complainant to judgment as a matter of law.  


The second issue is whether the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, show that there is no genuine issue as to whether Respondent did not err in its evaluation of J3’s bid by following the price-determinative bid evaluation criteria, thus entitling Respondent to judgment as a matter of law. 
RFP Background

On July 29, 2010, West Penn petitioned the Commission for approval to modify its Retail Electric Default Service Program and Competitive Procurement Plan for Service in order to acquire SPAECs and other Tier I Alternate Energy Credits through long-term contracts rather than on the spot-market.  The petition was docketed at Docket No. P-00072342.   West Penn included the RFP documents it planned to use for acquisition of SPAECs in the petition.  The Commission granted the petition by Order entered September 8, 2010.


Boston Pacific Company, Inc. (Boston Pacific) was chosen as the independent third party evaluator for the procurement of SPAECs.   Boston Pacific’s responsibilities during the RFP process included: (1) participation in the Pre-bid Webinar conference with West Penn; (2) participation on the proposal Evaluation Team with West Penn; and, (3) preparation of a confidential report to the Commission presenting the results of the RFP and summarizing the processing and evaluation of proposals.    

West Penn released its RFP on September 24, 2010 and revised the RFP on November 3, 2010.    The RFP was conducted in two parts.  J3 was among several qualified Part 1 bidders whose Part 2 proposals passed screening and were considered during the price evaluation stage of the competition.  

The RFP instructed bidders that they may submit one Part 2 proposal and between one (1) and five (5) bid form spreadsheets for the available tranches.  Complainant Public Exhibit 1, Article 5.3.  The RFP further instructed bidders that they must exclusively use the Appendix 7, Part 2 Proposal and Appendix 8, Bid Form Spreadsheet.  Complainant Public Exhibit 1, Articles 5.3, and 7.5.    One spreadsheet was for the 10 year, 5-month term; a second sheet was for the 10-year term.    Complainant Public Exhibit 1, Appendix 8. 


Bidders wishing to submit a Part 2 proposal bidding more than one 10-year Tranche each with different pricing strategies would include multiple 10-year spreadsheets with the proposal.  Bidders wishing to submit a proposal for multiple 10-year Tranches at the same Tranche price could use a single spreadsheet. 


There is no dispute that the All-or-Nothing and Up-To concepts were explained in RFP Article 7.6 as follows:  

Recognizing that the magnitude of SPAEC sales to the Company may affect financing or other commercial considerations for Qualified Bidders, All-or-Nothing Bids will be allowed, such that Qualified Bidders will not be bound to supply SPAECs in quantities other than those Bid.  Unless indicated as an All-or-Nothing Bid, Bids will be considered an offer to supply any quantity up to and including the number of Tranches specified in the Bid (an “Up-to Bid”).  
Complainant Public Exhibit 1, Article 7.6.   

RFP Article 1.4 provided that the evaluation of Bids would be on a price-only basis.  In the RFP, the winning Bids would be those that minimize the overall cost of satisfying the Target Quantity of five Tranches.   See Complainant Public Exhibit 1, Article 1.4.

Prior to the submission of bids, West Penn received questions from prospective bidders seeking guidance on how to submit proposals with different pricing for individual Tranches.  The following question and answer was published on West Penn’s RFP website in a document identified as “October 6, 2010 Pre-Bid Questions and Answers”:  
Q46.
If a Bidder bids on more than one Tranche, can the bidder submit a separate price for each Tranche?

A46.
Yes.
See Complainant Public Exhibit 4, Q&A 46.  See also Complaint, Attachment 1 ¶ 13; Answer ¶ 4-13.

Additional guidance on how to submit proposals with different pricing for individual Tranches was posted by West Penn to its RFP webpage in a Chronological Question and Answer document:
10/15/ 2010 

Q47. For a given auction (Tier-I non solar AEC or SPAEC), can a bidder submit a different bid sheet for each Tranche if they want to tier their bids, e.g. 5 different bid sheets with a sets of prices for each of the Tranches in the SPAEC auction? Would this require 5 different Part II forms, or could a single part 2 form be submitted with the 5 different bid sheets?  Would the same hold true for the Tier-I non solar auction (1 Part 2 form with a maximum of 15 bid sheets)?

A47.  Per your example, one Part 2 Form for each RFP with up to 5 different Bid Form Spreadsheets for each is acceptable.

11/3/2010

Q59. Can we submit two different bid sheets for either the 120 or 125 month terms with each outlining a different pricing strategy?

A59. Please refer to Q&As #47 and #48.

Q60. Can we submit a combined bid which would include both the 120 and 125 month terms?

A60. No. Offers must be on the specific bid-form spreadsheet for each term.

Q61. When bidding on a Tranche, is the price locked in? For example, if we were bidding on 8 Tranches, could we bid 7 at $3.00 and 1 at $6.00 for a particular year?

A61. Yes, but the differing offer strategies would need to be done on separate bid form spreadsheets.

See Complainant Public Exhibit 5, Q&As 47, 59, 60 and 61. See also Complaint, Attachment 1 ¶ 13; Answer ¶ 4-13


J3’s Part 2 proposal contained four bid form spreadsheets each with a different price specified for one single tranche offered.    On each spreadsheet, J3 indicated that the offer type was all-or-nothing.  See Confidential Exhibit 2.  On December 10, 2010, J3 was notified by a West Penn representative that it was not selected for award.   See Complaint, Attachment 1 ¶ 16; Answer ¶ 4-16.  On December 23, 2010, West Penn posted a press release stating
that Tier I solar credits were selected at a weighted average cost of $240.27 per SPAEC.  See Complaint, Attachment 1 ¶ 1; Answer ¶ 4-17.

On December 27, 2010, J3 submitted a question to West Penn asking how the bids were evaluated.  Complaint, Attachment 1 ¶ 18; Answer ¶ 4-18.  West Penn posted the following response to the RFP website the same day:

Q68. Can you please provide a detailed explanation of how bids were evaluated?
A68. For each of the four products offered under the RFPs (Solar and Tier I AECs for 120 and 125 month time frames) bidders were given the option to select an “Up-to” or “All-or-Nothing” bid. If a bidder selected the All-or-Nothing option their bids were combined into a single price "All-or-Nothing" offer for the given product. The winning bids were the bids which satisfied the need for each product at the lowest discounted average term price. (Emphasis added).

See Complainant Public Exhibit 5, Q&A 68; Answer ¶ 4-18. 

J3 filed the Complaint on January 10, 2011.  West Penn filed its Answer on February 2, 2011.      
Discussion

J3 requests that the relief sought in its complaint against West Penn be granted as there is no genuine issue as to any material fact to be determined by the ALJ, and J3 is entitled to judgment as a matter of law.   Specifically, J3 requests that the Commission direct a re-evaluation of the bids and revoke its approval of the evaluation results until such time as West Penn commits to award J3 the two tranches that J3 should have been awarded.   

J3 avers in its Complaint that West Penn did not follow its own language in its RFP in evaluation of the bids, and there was serious error in the evaluation of J3’s four separately priced bids submitted against West Penn’s RFP for SPAECs in that West Penn aggregated the price of the bids for evaluation purposes rather than treating them as the single bids that were proposed.     The fact that West Penn aggregated J3’s submission into a single price offer for price evaluation purposes is not in dispute in this matter.  Instead, the dispute centers on whether West Penn’s action was allowed by the RFP rules.   J3 argues the facts which are not in dispute clearly establish that it was not; thus, West Penn violated Commission regulations at 52 Pa.Code 
§ 75.67(b) and 52 Pa. Code § 54.186, as well as the Commission’s Order dated September 8, 2010 at Docket No. P-00072342.   

J3 contends summary judgment is appropriate in this matter because the controversy surrounds what should have been the straightforward and objective application of bid rules set forth in the RFP to the bids that were submitted.   J3 argues that the RFP did not provide the evaluators discretion to change the rules during the bid evaluation process - at least not without providing the bidders notice and an opportunity to adjust their bids accordingly.  J3 claims that prospective bidders had only the RFP and supplemental guidance in the form of a pre-bid webinar and questions and answers that were posted by West Penn on its RFP webpage.  To the extent that West Penn’s intentions did not align with the RFP words and guidance, it was incumbent on West Penn to amend the RFP and provide the bidders an opportunity to conform their bids to the revised rules.    J3 contends that had the stated RFP rules been properly followed, the only conclusion that can be reached is that J3’s two lowest-priced bids should have been selected resulting in a lower total cost to West Penn and the default service ratepayers. 

West Penn contends that the procurement was carefully conducted according to approved Commission procedures, was carefully monitored by West Penn representatives, by an independent third party evaluator (Boston Pacific), and by Commission staff, and inasmuch as the bid results were approved by the Commission, J3’s Motion for Summary Judgment should be denied.  Further, West Penn claims the RFP was clear and unambiguous in its language regarding competitive bidding terms as well as in answering questions by prospective bidders, and that J3 made a mistake in interpreting the written language’s meaning.  West Penn claims that J3 further failed to seek clarification before the evaluation took place.

It is undisputed that Commission staff was present at the evaluation, and had the benefit of a written recommendation report by Boston Pacific before it approved the bid results in this case.  On December 10, 2010, via Secretarial Letter, the Commission approved the bid results at Docket No. P-000712342.  Specifically, the Commission held that the procurement was held in conformance with West Penn’s RFP rules relating to the procurement of SPAECs and Tier I Non-Solar Alternative energy Credits (Tier I AECs) approved by the Commission in its Order entered September 8, 2010 at Docket No. P-00072342.  The Commission further stated in pertinent part:

Further investigation does not appear to be warranted at this time, since this procurement appears to have been conducted in accordance with the RFP process and rules, filed pursuant to the Commission’s Opinion and Orders.

Whether or not West Penn’s reliance upon the Commission’s approval of the bid procurement when it purchased the SPAECs was appropriate is in dispute.


West Penn argues that its RFP language is clear and unambiguous that prospective bidders had the choice to submit their bids as “up-to” bids or as “all or nothing” bids.   West Penn contends J3 submitted bid form spreadsheets for 4 of the 5 tranches available for bid under the RFP.  J3 marked on each of the bid forms spreadsheets its election of all-or-nothing.  Each of the four bid forms states the quantity 1 tranche.  J3 contends it was clear by this bid submittal that by “all or nothing” it meant it wanted each individual bid form spreadsheet to be evaluated independently and not in aggregate with its other bid forms.  Therefore, J3 believes West Penn misevaluated its bid when the bid form spreadsheets were aggregated.  West Penn contends it properly aggregated the 4 separate bids into one bid because that was the indication from the bidder.  If J3 had wanted a separate evaluation, then it should have indicated “up-to” instead of “all or nothing.”  West Penn further contends that “all or nothing” offers mean the DSP must take the entire supply offered or take nothing which is how all bids from all bidders who made the “all or nothing” designation on their bid form spreadsheets were evaluated.   West Penn also argues that any bidders who designated “up-to” were considered to have offered a supply any quantity of tranches up to the number of tranches specified on that bid form spreadsheet.

West Penn argues that on bid day, in accordance with its normal bid day practices, it contacted all bidders to confirm that West Penn had received the faxed bid form spreadsheets from each bidder.  West Penn argues that if J3 had any questions regarding its offer, this was an opportunity to ask a question of West Penn, Boston Pacific or the Commission’s staff representative since all calls were made from the bid room on a speaker phone and J3 did not seek any clarification.


It appears at this point in litigation that both parties thought that the language of the RFP and subsequent written questions and answers regarding the competitive bidding process between prospective bidders and Respondent were clear and unambiguous.  However, the parties have differing views on the interpretation of the same language regarding what is meant by a “bid” versus “bids”, and what is meant by an “all or nothing” versus an “up-to” bid.  Thus far, discovery shows both parties had opportunities to seek clarification from each other before the evaluation occurred, but did not, thinking that they understood each other.

I am not persuaded by either party at this point to find there are no genuine issues as to material facts regarding whether the RFP was followed by West Penn in its evaluation process.  Whether the language of the RFP is sufficiently clear and in conformity with the Commission’s order and regulations and whether there was need for further clarification through the answers to questions, or at the webinar or by telephone prior to the evaluation are issues which involving factual disputes.  West Penn claims an “all or nothing” designation meant that the different bids would be averaged as opposed to prices being evaluated independently “up to” one tranche for each bid.  West Penn’s interpretation is plausible and therefore this material fact is still in dispute.  


There further remains in dispute what is meant by the term, “bid” in the RFP.  J3 argues that based on the RFP rules, each bid form spreadsheet submitted with a Part 2 proposal is an individual Bid.    Hence, bidders could submit one to five bid form spreadsheets for the available Tranches (See Complainant Public Exhibit 1, Article 5.3) amounting to one to five individual bids.   West Penn, however, argues that the controlling language is the “all or nothing” or “up-to” designation on the individual bid forms.  If the bidder wanted to submit 4 separate bids, then it should have designated “up to” instead of “all or nothing” on its bid form. 

There remains an issue of whether J3’s bids should have been evaluated separately rather than aggregated.   There is an issue regarding whether the “all or nothing” designation on each bid form applied to just the bid for one tranche or rather four bids in the aggregate.
Conclusion


I find that there still remain genuine issues as to a material fact in dispute including but not limited to whether West Penn’s procurement of SPAECs was reasonably conducted according to approved RFP procedures and therefore, the cross motions for Summary Judgment shall be denied and this case shall be set for hearing.  THEREFORE,

IT IS ORDERED,

1. That the Motion for Summary Judgment of J3 Energy Group, Inc. is denied.
2. That the Cross-Motion for Summary Judgment of West Penn Power Company is denied.
3. That this case at Docket No. C-2011-2219920 be scheduled for hearing.
Dated: 
February 1, 2012




____________________________









Elizabeth H. Barnes









Administrative Law Judge
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� Petition of West Penn Power Company d/b/a Allegheny Power for Approval of its Retail Electric Default Service Program and Competitive Procurement Plan for Service at the Conclusion of the Restructuring Transition Period (Petition of Allegheny Power to Modify its Procurement of Solar Alternative Energy Credits and Alternative Energy Credits Under its Default Service Plan), P-00072342, Opinion and Order dated September 8, 2010.  This Opinion and Order allowed West Penn to acquire solar and non-solar Tier 1 AECs through an RFP process utilizing long-term procurement contracts in lieu of AEC purchases related to spot market supply being acquired solely on the spot market.
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