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HISTORY OF THE PROCEEDINGS



On September 12, 2009, the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (Bureau) initiated a complaint against Okey Cab Company (Respondent).  The Bureau alleged that the Respondent had failed to file with the Pennsylvania Public Utility Commission (Commission) a valid tariff in violation of the Commission’s regulations, 52 Pa. Code §23.11.  The Bureau proposed imposing on the Respondent a civil penalty of $250.


The Respondent did not file an answer to the Bureau’s complaint.
   


On November 1, 2011, a hearing on the complaint was held.  Before the hearing, the Bureau’s counsel, John Herzog, asked me to allow him to attend the hearing by telephone.  At the hearing, he presented the testimony of one witness, Officer William Kilrain, and introduced no exhibit into the record; the Respondent proceeded unrepresented.
FINDINGS OF FACT


1.
The Respondent’s business address is 6510 Upland Street, Philadelphia, Pennsylvania (Formal Complaint)


2.
Officer William Kilrain is an employee of the Philadelphia Enforcement Unit (Formal Complaint).  



3.
The Respondent was advised by letter dated May 10, 2005 that its medallion authority was transferred to the Philadelphia Parking Authority, and that its taxicab service which has an origin and destination outside the City of Philadelphia remains subject to the Commission’s regulatory oversight (Formal Complaint).


4.
The Respondent was advised by letter dated September 11, 2009 that it had failed to file a valid tariff with the Commission as required by 52 Pa. Code §23.11 and that it was provided 60 days to do so (Formal Complaint)


5.
The Respondent has not filed an acceptable tariff with the Commission (Formal Complaint).



6.
Officer William Kilrain has not caught the Respondent operating a taxicab from and to points outside the City of Philadelphia (N.T. 11-13).

DISCUSSION



Section 315(b) and (c) of the Public Utility Code, 66 Pa. C.S. §315(b) and (c),
 provides that a common carrier that fails to comply with the Commission’s determinations and orders has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, even by the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.   Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Respondent, as a taxicab company, has the burden of proving by a preponderance of the evidence that it complied with the Commission’s regulations and orders, or that it did not provide any taxicab service outside the City of Philadelphia.



At the hearing, counsel for the Bureau objected to the Respondent’s appearing for the hearing without counsel.


In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. 2008-2033437 (Pa. PUC February 4, 2010), the Commission ruled that corporations must be represented by licensed attorneys in adversarial proceedings, and that absent exigent circumstances, individuals should not be allowed to offer testimony on a corporation’s behalf.  Under the authority of this precedent, I will strike all the Respondent’s testimony from the record.


Officer Kilrain testified that he has not caught the Respondent red handed, operating a taxicab outside the City of Philadelphia.



In part, Section 23.11 (relating to filing of rates) of the Commission’s regulations, 52 Pa. Code §23.11, provides:

   (a)  Before any carrier furnishes or offers to furnish any service, it shall file with the Commission tariffs showing the rates or other compensation demanded for such service . . .



These provisions provide that before a carrier furnishes or offers to furnish any service, it must file with the Commission tariffs showing the rates or other compensation demanded for such service.  Thus this violation consists of two essential elements:  furnishing or offering to furnish a service and failing to file a tariff with the Commission.  Without furnishing or offering to furnish a taxicab service, there is no need for filing a tariff.  And, the failure to file a tariff alone does not constitute the violation.  In either circumstance, the elements of the violation are not made out.


Here, Mr. Kilrain testified that he had not caught the Respondent operating a taxicab outside the City of Philadelphia.  Simply, the Respondent had not participated in furnishing or offering to furnish a taxicab service outside the City of Philadelphia.



From the discussion above, and on the face of the Bureau’s complaint (all the relevant facts of the complaint are deemed admitted under 52 Pa. Code §5.61(c)), I conclude that the Respondent did not violate 52 Pa. Code §23.11.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties under 66 Pa. C.S. Chapter 24.



2.
The Respondent did not violate 52 Pa. Code §23.11.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint issued by the Bureau of Transportation and Safety against Okey Cab Company at Docket No. C-2010-2132453 is dismissed.
Date:   ​​​​​​       December 7, 2011      


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Because the Respondent failed to file an answer to the complaint, all the relevant facts stated in the complaint are deemed admitted.  52 Pa. Code §5.61(c).


� 	Section 315(b) and (c) of the Public Utility Code provides:





   (b)  Compliance with commission determinations and orders. – In any case involving any alleged violation by a public utility, contract carrier by motor vehicle, or broker of any lawful determination or order of the commission, the burden of proof shall be upon the public utility, contract carrier by motor vehicle, or broker complained against, to show that the determination or order of the commission has been complied with.





   (c)  Adequacy of services and facilities. – In any proceeding upon the motion of the commission, involving the service or facilities of any public utility, the burden of proof to show that the service and facilities involved are adequate, efficient, safe and reasonable shall be upon the public utility.
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