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HISTORY OF THE PROCEEDING


This decision sustains a formal complaint which Danielle Douglas (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“Respondent” or “PGW”) on March 8, 2010 at Docket No. F-2010-2164009.  The complaint is a timely appeal of a decision rendered on Ms. Douglas’ informal complaint by the Commission’s Bureau of Consumer Services (“BCS”) at BCS Case No. 2358307.  Complainant alleges that PGW’s bills for gas utility service provided to the second floor apartment located at 4813 Chestnut Street, Philadelphia, Pennsylvania are too high and that there are incorrect charges on her bill.  She requests that PGW be ordered by the Commission to reduce the charges for gas utility service provided to the second floor apartment.  
            PGW filed an answer to the complaint on March 31, 2010.  PGW denies there are incorrect charges on Ms. Douglas’ bill for gas utility service supplied to the second floor apartment.  PGW requests that the Commission “find against the Complainant, and affirm the decision of the BCS in this matter.”
  
            On March 11, 2011, a Telephone Hearing Notice was mailed to Ms. Douglas and PGW (“the parties”) scheduling an initial telephonic hearing for Tuesday, May 10, 2011.  A Prehearing Order was issued on March 15, 2011.  The hearing was held as scheduled.  Complainant appeared pro se and testified on her own behalf.  PGW was represented by Laureto Farinas, Esquire.  At the suggestion of the undersigned Administrative Law Judge (“ALJ”), an oral motion for a continuance was made by counsel for PGW to continue the hearing to allow the parties to arrange a date and time for a meter exchange so that PGW could test the meter for the second floor apartment.
  The continuance request was granted.  No exhibits were offered at the initial hearing and no other witnesses testified.   


On August 19, 2011, a second Telephone Hearing Notice was mailed to the parties scheduling a Further Telephonic Hearing for Thursday, October 6, 2011.  The further telephonic hearing was held as scheduled.  Complainant appeared pro se and testified on her own behalf.  She did not call any additional witnesses or offer any exhibits.  PGW was represented by Laureto Farinas, Esquire.  PGW presented the testimony of one witness, Anne Marie Cromley.  PGW offered 10 exhibits that were marked and admitted as “PGW Exhibit 1” through and including “PGW Exhibit 10.”  No briefs were filed.  The record consists of two transcript volumes, one for each day of hearing 
 and the aforementioned 10 exhibits.  The hearing record was closed by Interim Order dated November 2, 2011.     
FINDINGS OF FACT
1. Complainant, Danielle Douglas, resides at 116-48 218th Street, Cambria

Heights, New York (Tr. 10).
2. Complainant owns a residential property located at 4813 Chestnut Street, 

Philadelphia, Pennsylvania.  She purchased the property on January 11, 2007 (Tr. 10-11, 13).

3. The building on the residential property located at 4813 Chestnut
Street contains two apartments, a first floor apartment and a second floor apartment (Tr. 11).

4. PGW provides residential gas utility service to the two apartments at the

4813 Chestnut Street property.  Each apartment has its own gas meter (Tr. 11).
5. Complainant disputes the gas bills for the second floor apartment, Account 

No. 000457749437 (Tr. 11).
6. The second floor apartment consists of a kitchen, dining room, hallway, 

two bedrooms, a bathroom and a living room (Tr. 12).

7. The second floor apartment is heated by gas radiator heat and has an
80,000 BTU gas heater.  There is no alternate heat source.  The second floor has a 30,000 BTU water heater and a 65,000 BTU gas range (Tr. 12-13, 20, 101; PGW Exhibit 9).  
8. Ms. Douglas had some new windows installed in the second floor 
apartment after she purchased the property in 2007 and had a new water heater installed.  She did not have new doors installed (Tr. 15, 22).
9. The two apartments were vacant and empty during the winter of 2007,

after Ms. Douglas purchased the property (January 11, 2007), and they were vacant during the winter of 2007-2008 and the winter of 2008-2009 (Tr. 14, 19).   

10. On August 13, 2009, gas service for the second floor apartment was taken 

out of Ms. Douglas’ name and an account was established for a tenant who began residing there in June or July 2009.  Gas service for the second floor apartment remained in the tenant’s name until December 22, 2009 when Ms. Douglas resumed responsibility for gas service to the second floor (Tr. 70, 83, 86-87).
11. According to PGW’s records, Ms. Douglas called disputing her bills for 

gas service to the second floor apartment on April 4, 2007 and a letter was sent to her by PGW on April 21, 2007 advising her that her bill for gas usage seems higher than normal  (PGW Exhibit 3, p. 11, PGW Exhibit 4, p. 1).
12. A high bill field visit to Ms. Douglas’ property to investigate the high bill 

complaint scheduled for May 7, 2007 was canceled at Ms. Douglas’ request (PGW Exhibit 4, p. 2).

13. A high bill field visit was made to Ms. Douglas’ property on June 1, 2007 

and a Trace Rate Survey was performed.  No problems were identified (Tr. 77; PGW Exhibit 4, p. 3). 
14. No meter test was performed as part of the high bill investigation initiated 

by PGW in response to Ms. Douglas’ complaint on April 4, 2007 (PGW Exhibit 4).

15. In February 2008, Ms. Douglas again contacted PGW to complain about

high gas bills for the second floor apartment (PGW Exhibit 3, pp. 8-11).
16. An informal complaint was made to the BCS on March 20, 2008 and the

complaint was assigned BCS Case No. 2358307.  PGW sent its response to this complaint to the BCS on March 21, 2008 (PGW Exhibit 3, p. 10).

17. No high bill field investigation was performed by PGW in response to 
Ms. Douglas’ second high bill dispute that began in February 2008 (PGW Exhibit 3, pp. 1-11, see 3/21/2008 entry at top of page 10).  
18. On September 10, 2009, Ms. Douglas cancelled the first meter exchange

appointment to test the accuracy of the gas meter for the second floor apartment.  A tenant moved into the second floor apartment in June or July 2009 and the account for gas service to the second floor was in the tenant’s name when this appointment was cancelled.  The record does not establish when PGW first suggested a meter test for the second floor meter (Tr. 70, 83, 86‑87, 90; PGW Exhibit 5, p. 1).   

19. On November 24, 2009, Ms. Douglas again contacted PGW to 
complain about high gas bills for the second floor apartment.  The account for gas service to the second floor was in the tenant’s name when Ms. Douglas called on November 24, 2009 (Tr. 70, 83, 86-87; PGW Exhibit 3, p. 8).
20. On November 24, 2009, PGW suggested to Ms. Douglas that the gas

 meter for the second floor apartment be tested (PGW Exhibit 3, p. 8).

21. On November 24, 2009, the second floor apartment tenant called PGW to 

complain about a high gas bill (PGW Exhibit 3, p. 8).

22. A field visit scheduled for December 3, 2009 to investigate the tenant’s 

high bill complaint was cancelled by the tenant and rescheduled for December 4, 2009.  On December 4, 2009, a second field visit was made by PGW to the 4813 Chestnut Street property second floor (Tr. 83-85; PGW Exhibit 3, p. 8, PGW Exhibit 4, pp. 4-8).
23. After the high bill field investigation on December 4, 2009, PGW 

concluded that the tenant’s gas bill for the second floor apartment was correct as rendered and sent him a letter dated December 7, 2009 (Tr. 83-85; PGW Exhibit 4, PGW Exhibit 3, p. 8).
24. On December 7, 2009, Ms. Douglas contacted PGW to dispute the bills 
for gas usage by the second floor apartment tenant.  PGW explained the results of its field investigation on December 4, 2009 to her in a conversation on December 11, 2009 (PGW Exhibit 4, pp. 6-8).
25. On December 22, 2009, Ms. Douglas again became the listed ratepayer for

the account for gas service provided to the second floor apartment by PGW (Tr. 70; PGW Exhibit 3, p. 6).

26. On January 27, 2010, the BCS dismissed the informal complaint made by
Ms. Douglas at BCS Case No. 2358307 on March 20, 2008 (Tr. 92-93; PGW Exhibit 3, pp. 4-6, PGW Exhibit 6). 
27. On March 8, 2010, Ms. Douglas filed this formal complaint against PGW.

Ms. Douglas timely appealed the decision of the BCS dismissing the informal complaint at BCS Case No. 2358307.

28. On March 10, 2010, the second scheduled meter test exchange for the

second floor apartment was cancelled by Ms. Douglas (Tr. 90-91; PGW Exhibit 3, p. 3; PGW Exhibit 5).
29. Ms. Douglas was to contact PGW to reschedule the meter exchange 
(PGW Exhibit 3, pp. 1-2).  
30. Ms. Douglas and PGW did not reschedule a meter exchange to test the

second floor meter prior to the initial telephonic hearing on May 10, 2011.  Both parties expressed a desire to have the meter exchange performed at the initial hearing (Tr. 34-39).

31. On May 27, 2011 gas meter #1572029 was removed from the second

floor apartment and tested using a sonic nozzle prover on May 31, 2011.  The gas meter was found to be 2.4% fast (Tr. 98; PGW Exhibit 9).  
32. When a PGW serviceman visited Ms. Douglas’ property on 
May 26, 2011, Ms. Douglas was there along with her maintenance man.  The PGW serviceman had the maintenance man bleed the radiators for the second floor apartment and they did not have water in them (Tr. 101; PGW Exhibit 9).   
33. On June 9, 2011, PGW credited Ms. Douglas’ gas bill in the amount of 

$71.75 (Tr. 104; PGW Exhibit 10).
DISCUSSION

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute, it is clear that Ms. Douglas is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  
Section 59.22(a) of the Commission’s regulations entitled, “Adjustment of bills for meter error,” provides as follows:

 (a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less. If the period of registration error may be definitely fixed, the overcharge shall be computed for the period. If the meter has not been tested under §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

52 Pa. Code §59.22(a).

When PGW tested the gas meter for the second floor apartment the test showed that the meter was a “fast meter” because it registered an average error of more than 2.0% fast.  Ms. Douglas’ meter registered 2.4% fast.  PGW adjusted Ms. Douglas’ bill for gas usage by crediting her account $71.75 on June 9, 2011.  Ms. Douglas was not satisfied with this credit and requested that her bill for gas usage be reduced 65%.  Tr. 55.
            PGW did not offer any evidence at the hearing regarding how it calculated the $71.75 credit adjustment made on June 9, 2011.  The undersigned concludes that PGW must recalculate Ms. Douglas’ bill for gas service based upon the fast meter test results obtained on May 31, 2011 and credit her account in accordance with Section 59.22(a) above.  PGW must issue a new bill showing this adjustment and the calculations on which it is based.  Ms. Douglas’ request that her bill be reduced 65% because of a 2.4% meter error cannot be considered because the regulations provide that the adjustment must be based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less.  If the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested under §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund.  52 Pa. Code §59.22(a).    

Section 59.21(f)(1) of the Commission’s regulations provides as follows:

 (1)  If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee. If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly. If, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the customer.      
52 Pa. Code §59.21(f)(1).  (Emphasis added).
PGW must credit Ms. Douglas’ account the amount charged to test the meter because it was found to be 2.4% fast in accordance with Section 59.21 above.  

            In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

In a recent case, Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010), the Commission restated its position for the purpose of clarifying the Waldron test.  In Bennett, the Commission stated as follows:
While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Clearly this or any other new customer cannot produce evidence that she does not possess regarding prior usage.  Thus, the ALJ’s interpretation of Waldron is too narrow and would never allow a new customer to be able to challenge a high bill.  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.
Bennett, Opinion and Order entered October 13, 2010, p. 6 (emphasis in the original).



High bill complaints are particularly difficult.  Finding the explanation for a high gas bill requires the parties to eliminate potential causes.  In the instant case, PGW conducted two high bill field tests where lines were traced for gas leaks and foreign loads, and appliances were examined.  Ultimately, the gas meter was found to be running 2.4% fast but sadly this is probably only a small cause of the high gas bills incurred for the second floor apartment since 2007.  

           When PGW’s serviceman had Ms. Douglas’ maintenance man bleed the radiators on May 26, 2011, the radiators were dry.  Radiator heat requires the circulation of water or steam to function.  Ms. Douglas’ water radiator heat system had no water in it on May 26, 2011.  If the system does not have water to circulate, the thermostat in the second floor apartment would cause the radiator heater in the basement to run continuously on cold days because the heat system could not function properly.  The undersigned cannot determine how long Ms. Douglas’ radiator heat system lacked water or lacked sufficient water to operate properly.  In any event, PGW is not responsible for the condition of Ms. Douglas’ radiator heat system.  

 

            In the ordering paragraphs to follow, the high bill complaint is sustained and PGW is ordered to recalculate Complainant’s monthly bills and current account balance in accordance with 52 Pa. Code §59.22(a) and refund the meter testing fee in accordance with 52 Pa. Code §59.21(f).   PGW is further ordered to issue a new bill to Complainant and provide a copy of the same to the Commission’s Bureau of Consumer Services within thirty (30) days of the date of this Order.            
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).



3.
Complainant established a prima facie case and met her burden of proving that she was overcharged for gas utility service provided by the Respondent because her gas meter was found to be 2.4% fast.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  



4.
Adjustment of bills for meter errors must conform to 52 Pa. Code §59.22.  



5.
Respondent must refund to Complainant the testing fee charged to test the gas meter because the meter was found to be running 2.4% fast on May 31, 2011.  52 Pa. Code §59.21(f)(1). 



ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint of Danielle Douglas against Philadelphia Gas Works at Docket No. F-2010-2164009 is sustained.


2.
That Philadelphia Gas Works shall recalculate Complainant’s monthly bills for gas usage in accordance with 52 Pa. Code §59.22(a) and refund the meter testing fee charged pursuant to 52 Pa. Code §59.21(f); and issue a new bill to Complainant detailing how the bill was recalculated within thirty (30) days of the date of this Order.  A copy of this recalculated bill shall be served on the Commission’s Bureau of Consumer Services.   

Date:
January 23, 2012




______________________________









Mark A. Hoyer










Administrative Law Judge
� The instant formal complaint proceeding is a de novo proceeding.  See 52 Pa. Code §56.403(a).


� Ms. Douglas had paid for a meter test that had not been performed prior to the hearing.  Since this complaint is a “high bill complaint” the undersigned ALJ wanted the meter test to be performed, reviewed by the parties and possibly included in this record so as to create a complete record.  The parties agreed.  


� The transcript pages for each volume (May 10, 2011 and October 6, 2011) were consecutively numbered.  The transcript volume for the May 10, 2011 hearing contains pages 1-40 and the transcript of the October 6, 2011 further hearing contains pages 41-125.
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