BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Pennsylvania Electric Company	:		A-2011-2247862
For Approval to Locate and Construct the Bedford	:		A-2011-2264762
North-Osterburg East 115 kV HV Transmission	:		A-2011-2264773
Line Project Situated in Bedford and East St. Clair	:		
Townships, Bedford County, Pennsylvania		:		



ORDER RE-CLOSING THE RECORD


Pennsylvania Electric Company (Penelec) filed an application on June 30, 2011 seeking approval to site and construct a 115 kV transmission line as set forth in the foregoing caption.  On June 28, 2011, the Office of Administrative Law Judge issued a notice scheduling a prehearing conference for August 30, 2011 at 10:00 a.m.  On June 29, 2011, I issued a Prehearing Conference Order notifying the parties of the obligation to file prehearing memoranda on or before August 26, 2011.  That order also stated that any parties who wished to participate actively and fully were expected to appear and participate in the prehearing conference.  

Notice of the application and prehearing conference was also published by Penelec in the Bedford Gazette and the Altoona Mirror newspapers on July 13, 2011 and July 19, 2011.[footnoteRef:1]  Both notices provided instructions for the filing of protests which were due no later than August 23, 2011 and provided the date, time and location of the prehearing conference.  Similar notice was also published in the Pennsylvania Bulletin by the Secretary’s Bureau on July 16, 2011.[footnoteRef:2] [1:   	52 Pa. Code § 57.75(a).
]  [2:  	41 Pa. Bull. 3950.] 


By letter dated August 5, 2011, counsel for Penelec informed me that an affected landowner, Ms. Rebecca A. Fair, had provided a new address in Bedford in addition to the two addresses used on the June 29 Prehearing Conference Order.  By letter dated September 7, 2011, Ms. Fair sent correspondence to my office confirming that the Oppenheimer Road address in Bedford was incorrect and she provided another address in Bedford on Pheasant Lane.  The service list was amended to remove the Oppenheimer Road address, but continued to include Ms. Fair’s addresses in Clifton, Ohio and Pheasant Lane in Bedford.

On August 30, 2011, I conducted a prehearing conference in Pittsburgh with the court reporter.  Parties were also permitted to appear in the Commission’s hearing room in Harrisburg and participate by telephone.  No affected landowners or protestants requested to participate by telephone.  At the prehearing conference, the parties considered issues raised by the application and established a litigation schedule.  Penelec participated and was represented by counsel.  Additionally, several individuals and other interested parties attended the prehearing conference in-person and were provided an opportunity to participate: Diane Wittmer; Joan Senchyshyn; Karl Alan King; Carol McLaughlin; and J. Roy Bence.  A petition to intervene was filed by Texas Eastern Transmission, L.P. (Texas Eastern) on July 12, 2011.  Formal protests were filed by Karl Alan King and J. Roy Bence on August 17, 2011 and August 23, 2011 respectively.[footnoteRef:3]  Texas Eastern’s petition to intervene was granted and Mr. King and Mr. Bence elected to actively participate in the proceedings.  Ms. Fair did not appear at the prehearing conference.  [3:  	On September 23, 2011, Penelec filed petitions for eminent domain for property owned by the protestants, Karl Alan King and J. Roy Bence.  By order dated October 4, 2011, any parties who wished to object to the consolidation were directed to do so by October 14, 2011.  No objections were received.  Accordingly, by order dated October 17, 2011, the petitions for eminent domain were consolidated with the application for the Bedford North-Osterburg East line.  On October 14, 2011, both Karl Alan King and J. Roy Bence filed letters with the Secretary’s Bureau withdrawing their protests.  On November 22, 2011, Penelec filed a motion to withdraw the petitions for eminent domain for property owned by Mr. King and Mr. Bence.  ] 


A prehearing order was served on August 30, 2011.  That order set the date for evidentiary hearings in Pittsburgh including any oral rejoinder or public input testimony for December 13-15, 2011.  That order also noted that all parties who did not participate in the prehearing conference would only receive hearing notices and orders, but not the filings and correspondence of the active parties unless they notified me in writing of their desire to receive all filings and correspondence.  The August 30 Order was sent to Ms. Fair at her address in Clifton, Ohio, her address on Oppenheimer Road in Bedford and her address on Pheasant Lane in Bedford.

On September 12, 2011, I received a letter from Rebecca Beegle Fair requesting active party status and noted that her mailing address in Bedford, Pennsylvania was Pheasant Lane and not Oppenheimer Road. 

The evidentiary hearing was held on December 13, 2011 in the Commission’s offices in Pittsburgh.  Co-counsel for Penelec and Texas Eastern participated by telephone.  John L. Munsch, Esquire appeared on behalf of Penelec in Pittsburgh.  No affected landowners, including Ms. Fair, appeared.  Penelec moved the written testimony of six witnesses and the application itself into evidence.  Those documents were admitted into the record without objection.  On January 5, 2012, Penelec filed a brief in support of its application.  By letter dated January 6, 2012, Texas Eastern notified me that it did not intend to file a reply brief.  By order dated January 9, 2012, the record was closed. 

On January 17, 2012, I received a letter from Ms. Fair objecting to the proposed transmission line.  Ms. Fair acknowledged in her letter she was aware of the scheduled hearing in this matter, but did not attend.  By order dated January 18, 2012, I reopened the record for the sole purpose of considering the admission of Ms. Fair’s January 17 letter.[footnoteRef:4]  The other parties were permitted an opportunity to object by January 25, 2012 and Ms. Fair was permitted an opportunity to respond to any objections by February 1, 2012. [4:   	This letter was attached to the order as Exhibit A.
] 


On January 25, 2012, Penelec filed a response to the order which included a motion for leave to submit supplemental testimony.  Penelec did not object to the admission of Ms. Fair’s letter provided it was given an opportunity to respond with a brief supplemental statement of David Kozy, Jr. for the purpose of providing background and context for Ms. Fair’s remarks in her letter.[footnoteRef:5] [5:   	Ms. Fair also sent an additional note dated January 25, 2012, to my office requesting information concerning the transcript.  My legal assistant telephoned her and learned that she could not receive service by Federal Express at her address on Pheasant Lane and therefore did not receive the January 25 motion.  Counsel for Penelec was notified.  He contacted Ms. Fair and made arrangements to fax the material to her.  An updated certificate of service was filed with the Secretary’s Bureau.
] 


By letter dated January 25, 2012, Texas Eastern took no position concerning the admission into the record of the letter from Ms. Fair.  On January 27, 2012, Texas Eastern did not object to the admission into the record of the supplemental testimony of Mr. Kozy and waived cross-examination of the witness.

On February 1, 2012, I received correspondence from Ms. Fair in the form of a handwritten letter and a package of photographs, maps and other materials.  Her letter did not address Penelec’s motion or object to the proposed supplemental testimony of Mr. Kozy.  Implicit in her submission of these materials was a request that they be considered in rendering a decision on Penelec’s application.  She did not indicate in her correspondence that she provided a copy of her correspondence to any of the other parties.

The Commission’s procedural rules governing hearings are meant to balance the due process rights of both the proponents of an application and those individuals who object or have concerns regarding an application, and to ensure the “just, speedy and inexpensive determination of every action or proceeding . . ..[footnoteRef:6]  The specific purpose of the deadlines set forth in those procedural rules is not only to ensure an orderly development of the record which permits all interested parties to present their views for the Commission’s consideration but to provide some finality to proceedings.  In the case of transmission line siting applications, these general rules are supplemented by the specific regulations governing notice of proposed transmission line projects found at 52 Pa. Code §§ 57.71-57.77.  Pursuant to those regulations, the Commission requires the utility to serve a copy of the application upon certain affected landowners and publish notice of the application as well as the prehearing conference in a newspaper of general circulation.  Interested parties may lodge protests, or file a petition to intervene.[footnoteRef:7]  When there is sufficient interest, the Commission may also convene public input hearings to permit citizens to express their opinions and concerns about a proposed transmission line.  In this way the company is provided with notice of the concerns of members of the public and is thereby provided with the ability to present evidence to respond to the issues raised.  While some latitude in strict compliance with the procedural deadlines established by the regulations is afforded to members of the public in order to afford them an opportunity to be heard, the grant of latitude must be balanced with the rights of the utility and its ratepayers to expect the orderly and timely consideration of an application. [6:   	52 Pa. Code § 1.2(a).
]  [7:   	52 Pa. Code § 57.75(d); see Application of Duquesne Light Company for the Siting and Construction of a 345kV Transmission Line, PUC Docket No. A-2010-2159814 (Commission order entered February 10, 2011).
] 


As an affected landowner, Ms. Fair was provided ample notice and information concerning the line application and the procedures for participating in the proceedings.  It is clear that she was made aware of the prehearing conference as well as the evidentiary hearing in this matter.  She did not participate in either of those proceedings, although she expressed a desire to “actively participate” in her letter of September 7th.  After September 7, 2011, no further correspondence or filings were received from her until after the record was closed.  She did not seek to testify or cross-examine witnesses at the evidentiary hearing either in person or by telephone even though the prehearing order notified her of her right to do so.

[bookmark: _GoBack]  Nevertheless, in accordance with our procedural rules 52 Pa. Code §§ 1.2 and 5.571(d), the record was reopened for the sole purpose of considering the comments made in Ms. Fair’s January 17, 2012 letter.[footnoteRef:8]  Ms. Fair expressed concern about environmentally sensitive areas which may be impacted and the specific location of the line.  In my view Ms. Fair’s letter was in the nature of public input testimony and was worthy of the Commission’s consideration.  [8:   	See also 52 Pa. Code § 57.72(d).] 


 In response, Penelec’s motion to admit a five page supplemental statement, includes Mr. Kozy’s written testimony explaining the location of Ms. Fair’s property to the proposed right-of-way, noting that no part of the right-of-way is located on Ms. Fair’s property.  Mr. Kozy’s statement also notes that Ms. Fair and Penelec have been negotiating an agreement which would permit Penelec to perform vegetative maintenance related to the proposed line on trees which are on or near the eastern boundary of Ms. Fair’s property.

Ms. Fair’s January 17, 2012 letter and the supplemental statement of Mr. Kozy will be admitted into the record.

However, the material submitted with Ms. Fair’s February 1 letter are another matter.  Her letter is not responsive to the limited matters raised by the proposed supplemental testimony of Mr. Kozy.  The materials submitted by Ms. Fair include pictures, brochures, maps and what appear to be pages from Penelec’s environmental assessment that accompanied the application,[footnoteRef:9] annotated with her personal notes in the margins.  The majority of the comments made by Ms. Fair in her February 1 correspondence appear to raise environmental concerns that are the purview of other Commonwealth agencies.  Ms. Fair failed to indicate in her letter that she provided counsel for Penelec or Texas Eastern with copies of these materials as required by the rules of procedure.[footnoteRef:10]  [9:   	Penelec Ex. 4 to the Application.
	]  [10:   	See 52 Pa. Code §§ 1.54-1.59.
] 


The time for the presentation of evidence in the form of numerous photographs and maps has long passed.  Penelec and its ratepayers have the right to expect that a timely decision will be made on this application which Penelec contends is necessary in order to provide reliable electricity service to its ratepayers in Bedford County.  Indeed, it is not just or reasonable to require the additional litigation expense to respond to materials that could have been presented long before now.  To allow the expansion of proceedings at this late juncture when ample opportunities to participate have been provided would require significant delay in the Commission’s ultimate resolution of the application, and cause prejudice and expense to Penelec and its ratepayers.   

THEREFORE,

IT IS ORDERED:

1. 	That the letter of Rebecca Fair received on January 17, 2012 and attached as Appendix A to Order Reopening the Record dated January 18, 2012, is hereby admitted into the record as Exhibit RF-1.

2.	That the motion of Penelec for leave to submit the supplemental testimony of David Kozy, Jr. and marked as Penelec Statement No. 5-A is granted.  Penelec shall file two copies of the statement along with verification with the Secretary’s Bureau for inclusion in the record.

3.	That the materials submitted by Ms. Fair on February 1, 2012 will not be considered and are not part of the record of this proceeding.

4.	That absent extraordinary circumstances, no further correspondence will be considered in this matter.

5.	That the record in this proceeding is now closed.


Date:  February 2, 2012				_______________________________
							Mary D. Long
							Administrative Law Judge
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