BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION


fillin "Complainant's name" \d ""
A. Edward Schwartz
: 


:
P-2011-2241780

v.
:



:
C-2011-2237486
Canadian Pacific Railroad and Pennsylvania 
:
Department of Transportation
:
ORDER GRANTING PETITION TO AMEND PROTECTIVE ORDER
On June 6, 2011, I issued a protective order in this proceeding.  The June 6, 2011 protective order, at paragraph 2, directed the Pennsylvania Department of Transportation (DOT) to provide engineering studies, inspection reports and analyses of the bridge carrying S.R. 4009 to counsel and engineering experts for Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Canadian Pacific); the Commission’s Bureau of Investigation and Enforcement (I&E); LaPlume Township (Township) and Lackawanna County (County).  Paragraph 3 of the June 6, 2011 protective order directed that neither counsel nor the engineering experts for these parties should provide access to the studies, reports or analyses to any other person except as authorized by further order of the Commission or presiding officer.  DOT provided copies of the studies, reports or analyses to those parties on October 28, 2011.  
On January 23, 2012, A. Edward Schwartz (Complainant) filed a petition at C-2011-237486 to modify the June 6, 2011 protective order, pursuant to 52 Pa. Code §5.103.  The petition states that the June 6, 2011 protective order does not direct DOT to provide a copy of the studies, reports or analyses to the Complainant.  The petition states that the Complainant requested that DOT provide a copy of studies, reports or analyses to him.  DOT has refused to provide the information because the June 6, 2011 prohibits it from doing so.

The petition alleges that the Complainant must be able to review the studies, reports and analyses in order to properly evaluate the work that DOT proposes to perform to the S.R. 4009 bridge.  The Complainant requests that I modify the June 6, 2011, protective order to include the Complainant and his engineer.  In addition, the Complainant requests that I direct DOT to provide the Complainant with any keys or codes necessary to review the studies, reports or analyses.   As of the date of this order, none of the parties has filed an answer to the Complainant’s petition.  

The allegations in the Complainant’s petition constitute good cause for modifying the June 6, 2011 protective order, pursuant to 52 Pa. Code §5.103.  The Complainant has asserted that the information is necessary to evaluate the work proposed by DOT at the crossing.  None of the parties has objected to modifying the June 6, 2011 protective order.  The information prepared by DOT will provide information that will aid the Complainant in determining whether to concur with DOT’s proposal to reopen the S.R. 4009 bridge.  If the Complainant concurs with DOT’s proposal, it could either eliminate the need for further litigation or alternatively expedite further proceedings.   I will therefore grant the Complainant’s petition.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That A. Edward Schwartz’s petition to modify the June 6, 2011 protective order, filed at C-2011-2237486 on January 23, 2011 is granted.



2.
 That paragraph 2 of the protective order issued June 6, 2011 at C-2011-2237486, is modified to read as follows:

2.
That the Pennsylvania Department of Transportation shall, provide any and all engineering studies, inspection reports and analyses of the S.R. 4009 bridge to counsel and engineering experts for A. Edward Schwartz, Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific, LaPlume Township, Lackawanna County and the Commission’s Bureau of Transportation and Safety.



3.
That except as modified in paragraph 2 above, the protective order issued June 6, 2011, remains in full force and effect. 

Date: February 6, 2012


________________________________







David A. Salapa







Administrative Law Judge
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