BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary D. Lindner					:	
							:
v. :		C-2011-2237595
:
Duquesne Light Company		 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 12, 2011, Gary D. Lindner (“Lindner” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) complaining Respondent improperly and incorrectly assigned two delinquent residential accounts against his Social Security number on his credit report, resulting in his banking institution terminating the line of credit for his business.  Complainant requested the Commission require Respondent to remove the negative references from his credit report and an acknowledgement letter from Respondent admitting Respondent’s error.

		Duquesne Light filed an answer in response to the complaint on May 27, 2011.  In its responsive pleading, Duquesne Light denied any delinquencies from Respondent appeared on Complainant’s credit report and admitted Complainant was never a residential customer, only a commercial customer.  Respondent made further factual denials concerning the payment of Respondent’s final bills.  Duquesne Light requested the complaint should be dismissed.  

		On September 2, 2011, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for Tuesday, October 25, 2011, and the Telephone Hearing Notice was sent to Complainant, Complainant’s counsel and Duquesne Light on that date.  On September 6, 2011, the undersigned issued a Prehearing Order.  

The presiding officer convened the initial hearing as scheduled on October 25, 2011.  Complainant appeared represented by A. Michael Gianantonio, Esquire, and Duquesne Light was represented by Krysia Kubiak, Esquire.  Complainant presented testimony from himself and offered five (5) exhibits, marked Complainant Exhibits A, B, E, F and G, which were admitted into evidence.  Respondent presented the testimony of Lynda Pekarsky, and offered three exhibits, marked Duquesne Light Exhibits 3, 10 and 11, which exhibits were admitted into evidence.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.    

The presiding officer received the transcript of the hearing, containing seventy-three (73) pages, on November 9, 2011.  Upon receipt of the transcript, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on November 10, 2011.

FINDINGS OF FACT

1.	Complainant, Gary D. Lindner, resides at 5976 Bethel Park Drive, Bethel Park, Pennsylvania 15102.  (Tr. 8). 

2.	Complainant owns a business called Atlantis Pets, Inc. which provides custom aquarium installation services.  (Tr. 8, 9).

3.	 Until April 2009, Atlantis Pets, Inc. operated a retail business and a service business out of 4724 Clairton Boulevard, Pittsburgh, Pennsylvania 15102.  (Tr. 9).

4.	 Until May 2010, Respondent provided electric service to Atlantis Pets, Inc. for twenty-two (22) years.  (Tr. 9, 22; Respondent Exhibit 3).  
		5.	From October 2006 to May 2010, Complainant frequently paid his monthly electric bills to Respondent one month to two months late, and frequently carried over an unpaid balance resulting in late payment fees.  (Tr. 23; Complainant Exhibit F & Respondent Exhibit 3).

		6.	Complainant made a business decision around April 2010 to close the retail business and operate solely as a service business out of his residence.  (Tr. 49-50).

		7.	Respondent sent Complainant one termination notice in 22 years.  In April 2010, Respondent sent Complainant a termination notice for a past due amount of $1,156.45 during the time Complainant was closing its operations at that location.  (Tr. 23; Respondent Exhibit 3).

		8.	Complainant made a payment on May 7, 2010 to bring the balance down to zero on the account and, after Respondent issued a series of bills and adjustments, Complainant made a final payment on the account on April 11, 2011.  (Respondent Exhibit 3).

		9.	Respondent claimed it sent a final bill totaling $496.08 to Complainant on May 27, 2010 based on a final reading on that same date.  Respondent could not present a copy of the final bill at the hearing.  (Tr. 59, 65; Respondent Exhibit 3).

		10.	From May 2010 to April 2011, Complainant made numerous telephone calls to Respondent’s customer service department and asked for his final bill.  Complainant was unsuccessful in obtaining accurate and complete information from Respondent’s customer service department until April 2011 because Respondent kept adding various “amounts due” to Complainant’s account which statements differed in dollar amount, required Complainant to pay those amounts as “final bills”, and were not rendered into writing.  (Tr. 24, 42; Respondent Exhibit 3).

11.	Sometime prior to March 2011, Respondent erroneously reported to credit reporting agencies that Complainant owed on two delinquent electric service accounts for electric service provided at addresses where Complainant neither lived nor operated his business.  (Tr. 47; Complainant Exhibits A & E).

12.	Previously, Complainant secured a $50,000 line of credit for the business through Citizens Bank and had used approximately $29,000 when Citizens Bank cancelled the line of credit on March 24, 2011 due to an adverse credit report.  (Tr. 10-14; Complainant Exhibit G).

		13.	Complainant’s line of credit with Citizens Bank was an unsecured line of credit which the bank no longer offered in March 2011 and which Complainant retained as a “grandfathered” account.  After terminating the line of credit account in March 2011, Citizens Bank refused to reinstate it after learning about the incorrectly listed Duquesne Light filings because Complainant had to reapply for the credit line but Citizens Bank no longer offered that type of account to its customers.  (Tr. 44-45, 50-51).

		14.	 Complainant checked his Equifax credit report which noted two adverse reports from Duquesne Light which were for residential accounts at addresses where Complainant had not resided or operated his business.  (Tr. 15; Complainant Exhibit E).

		15.	On April 12, 2011, Complainant filed a formal complaint against Respondent with the Commission.

		16.	Complainant contacted Respondent’s customer service department and was advised he needed to take care of the problem himself.  (Tr. 16-19).  

		17.	On April 26, 2011, the two erroneously listed delinquent accounts from Duquesne Light were removed from Complainant’s credit report.  (Tr. 47).

18.	Around June 8, 2011, Complainant spoke with Respondent’s counsel about reinstating his line of credit.  (Tr. 16-19).

		19.	On June 8, 2011, Respondent’s counsel signed a letter drafted by Complainant’s wife which references two (2) unpaid Duquesne Light accounts:  Account No. 252xxxx with CBCS collection agency; and Account No. 2092xxxx with National Recovery collection agency.  (Tr. 68-69; Complainant Exhibit A).

20.	In the June 8, 2011 letter, Respondent states: 
“I am writing to provide you with formal notice of a credit reporting error that was made by Duquesne Light Company.  It has come to my attention that Duquesne Light Company reported certain erroneous information to Equifax Information Services.  Apparently Mr. Gary D. Lindner (who is in good standing with Duquesne Light Company) had various incorrect data reported in his name and under his social security number.  Duquesne Light would like to apologize and notify you that this error has been rectified, the incorrect information is being removed and inform you that Mr. Gary D. Lindner/Atlantis Custom Aquariums is in good standing with our company”.  (Tr. 16-19; Complainant Exhibit A).

		21.	The letter is dated June 8, 2011, signed by Respondent’s counsel, on Respondent’s letterhead, addressed to Citizens Bank, and references the account for Complainant’s business. (Complainant Exhibit A).

		22.	On June 24, 2011, Citizens Bank responded to an inquiry from the Pennsylvania Department of Banking in which it acknowledged cancelling Complainant’s Commercial Line of Credit due to adverse credit reports and also acknowledged Complainant resolved the incorrect negative reporting.  (Respondent Exhibit 10).

		23.	Citizens Bank alleged Complainant was “in breach of an additional term under the Credit Agreement (defined below), and Citizens Bank has elected to terminate the customer’s access to credit under the Credit Agreement as a result of this breach, not as a result of incorrect negative reporting as Mr. Lindner contends.”  (Respondent Exhibit 10).

		24.	In its June 24, 2011 letter, Citizens Bank stated it requested a personal financial statement on May 6, 2011 from Complainant, which Complainant failed to provide, which failure was viewed as a breach of the credit agreement by Citizens Bank.  (Respondent Exhibit 10).

		25.	On July 5, 2011, the Pennsylvania Department of Banking indicated to Complainant it could not take exception to Citizens Bank’s decision to no longer extend credit to Complainant under the credit agreement.  (Respondent’s Exhibit 11).

DISCUSSION

		On April 12, 2011, Complainant alleged Respondent improperly and incorrectly assigned two delinquent residential accounts against his Social Security number on his credit report, resulting in his banking institution terminating the unsecured line of credit used for his business.  Complainant requested the Commission require Respondent to remove the negative references from his credit report and issue an acknowledgement letter from Respondent admitting Respondent’s error.

Complainant’s Position

		Complainant argues Respondent listed his Social Security number on another electric service account for addresses where he neither lived nor worked and then reported delinquencies against Respondent with the credit reporting agency, which resulted in Citizens Bank revoking his Commercial Line of Credit account.  Complainant contends Duquesne Light made the mistake on two different service accounts.  As a result of those mistakes, the bank terminated the line of credit and, having terminated it, refused to reinstate it because the bank no longer offered that type of unsecured credit line account.  

		Complainant sought to admit Complainant’s Exhibit A, which was a letter signed by Respondent’s counsel and to which admission Respondent strenuously objected.  Respondent asserted the letter was signed as part of attempted negotiation discussions and, therefore, was not admissible.  The objection was overruled at the administrative hearing on the grounds the letter does not reference a settlement or negotiations, and the letter is a statement against interest.  
A statement, or declaration, against interest is an exception to the hearsay rule, and is a statement that is contrary to a declarant’s pecuniary, proprietary or penal interest, and is admissible because it is highly unlikely the declarant would fabricate a statement adverse to his or her own interests.[footnoteRef:1]   [1: 
 	Commonwealth v. Colon, 337 A.2d 554 (1975).] 


“In other words, we find a declaration against interest to be an out-of-court statement that was made by a non-party who has since died or has become unavailable as witness; that concerned facts of which declarant had personal knowledge; that involved an interest (whether pecuniary, proprietary, penal or social) of declarant that was so palpable that it would naturally have been present in the declarant’s mind; and finally, that was against such interest.”[footnoteRef:2] [2: 
 	Heddings v. Steele, 344 Pa. Super. 399, 496 A.2d 1166 (1985).] 


		However, upon later review, the letter is actually an admission of a party-opponent.  Statements of a party’s agent are admissible provided the agent is authorized to speak on behalf of the party, and were made during the course of the agent’s duties.  In addition, the statements made by an attorney are admissible against the client on this same theory of agency.[footnoteRef:3]  Therefore, the letter was admitted and considered when rendering this decision.  The letter is proof that Duquesne Light made, and recognized it made, at least one mistake when reporting information about Complainant to the credit reporting agency. [3: 
 	See In re Conrad’s Estate, 333 Pa. 561, 3 A.2d 967 (1938), where the attorney’s statement were not made in the course of litigation; Malone v. Marano, 326 Pa. 316, 192 A. 254 (1937); and Geesey v. Albee Pennsylvania Homes, Inc.,  211 Pa. Super. 215, 235 A. 2d 176 (1967).] 


Respondent’s Position

		Respondent admits it filed one erroneous report against Complainant with a credit reporting agency and was unable to determine how Complainant’s Social Security number became connected with another account for an individual with a similar name.  Respondent contends the other report was sent correctly because Complainant had a delinquent account at that time.  Respondent insists it acted speedily to remove the inaccurate credit report after it was notified to do so.  Nevertheless, Respondent avers the one erroneous report was not the reason why Complainant lost its Commercial Line of Credit account.  Respondent contends the reason Complainant lost its line of credit with Citizens Bank is because of other unpaid bills and perhaps the one report it sent to a credit agency appropriately because Complainant did not pay on the final bill.     

Respondent’s Responsibility

Pursuant to 66 Pa. C.S.A. §1501:  

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S.A. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:4]   [4: 
 	See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 




Reasonable Customer Service

The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S.A. §1501 and §1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates ─ not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.[footnoteRef:5]     [5: 
 	See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


The testimony presented sufficiently proved Duquesne Light sent at least two erroneous reports to a credit reporting agency which claimed, incorrectly, that Complainant had delinquent, unpaid balances for electric services at an address where Complainant never lived and from which he never operated the business.  The most convincing piece of evidence is Duquesne Light’s own letter, dated June 8, 2011 and on its own letterhead, in which Duquesne Light admits it reported erroneous information.  In that same letter, Duquesne Light admits Complainant was, at that time, in good standing with the utility.  Duquesne Light also lists two accounts held by credit agencies which were reported in error, not only one as it contends now.  Obviously, Duquesne Light was communicating to the bank that it (Duquesne Light) sent in two inaccurate credit reports against Complainant.  For Duquesne Light to allege at the hearing, that (1) its actions on Complainant’s electric service account were proper and (2) the problems experienced by Complainant resulted from his own actions and not from Duquesne Light’s actions, is disingenuous at best.  

In addition, Complainant presented evidence that he made numerous attempts to clarify how much money was owed on the account after the final bill.  Duquesne Light was unable to present a copy of the final bill at the hearing and insisted it did not maintain that record in its files.  Furthermore, Duquesne Light did not present any customer contact records, or personnel, to show when Complainant actually called to inquire about any amounts due.  A negative inference may be drawn when a party fails to produce evidence within its peculiar control and possession.[footnoteRef:6]  The fact Duquesne Light did not produce or attempt to produce records it controls and possesses, and which would have shown whether the utility’s customer service representative provided Complainant with adequate and reasonable service, is proof, through negative inference, that Complainant’s contention was correct.   [6:  	See Tremaine v. H.K. Mulford Co., 317 Pa. 97, 176 A.2d 212 (1935); Wilson v. Pennsylvania Railroad Company, 421 Pa. 419, 210 A.2d 666 (1966); and Glover v. Com., Norristown State Hospital, 90 Pa. Commw. 58, 494 A.2d 39 (1985).
] 


Therefore, Complainant met the burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service when it reported erroneous credit information with the credit reporting agency against Complainant.  In addition, the evidence presented by Complainant, and not rebutted sufficiently by Respondent, is that Respondent failed to present Complainant with a final bill in a timely manner and failed to clearly identify to Complainant, when calling customer service, what amounts were due and payable.  

Civil Penalty

Public utility companies are required to provide reasonable service to their customers pursuant to Section 1501 of the Code.[footnoteRef:7]  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:8]  The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:9]  Thus, a utility company’s practices – including, inter alia, billing customers, sending accurate final bills and reporting credit information to credit reporting agencies – must be reasonable, adequate and sufficient.  A violation occurs when a utility company fails to report correct and accurate information about a customer to a credit reporting agency. [7:  	66 Pa. C.S. § 1501.]  [8: 
 	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  ]  [9: 
 	66 Pa. C.S. § 102.  ] 

Sections 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S.A. §3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000.00 per day for violations of its statutes, regulations and orders.  The Commission has adopted certain standards that are to be applied in determining the amount of civil penalties when violations are admitted or determined to have occurred.  There are ten standards which the Commission first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (“Rosi”) and which are now published at 52 Pa. Code §69.1201 in the Commission’s Policy Statements and Guidelines.  
[bookmark: 69.1201.]
The factors and standards the Commission will consider are enumerated at 52 Pa. Code §69.1201(c) as follows: 

(1)	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)  	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)  	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)  	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5)  	The number of customers affected and the duration of the violation. 

(6)  	The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)  	Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)  	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9)  	Past Commission decisions in similar situations. 

(10)  	Other relevant factors.

My review of the record evidence leads me to conclude Respondent provided unreasonable service to Complainant when it failed to properly report service account information to the credit reporting agency, and when it failed to timely and properly present Complainant with an accurate and final bill.  Therefore, Respondent’s provision of electric service was in violation of Section 1501 of the Code, 66 Pa. C.S. §1501, and warrants the imposition of a civil penalty, pursuant to Section 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S. §3301(a) and (b).  

Review of Factors under 52 Pa. Code §69.1201(c)

In any case in which a civil penalty is assessed, ten factors must be considered when calculating the amount of the penalty.  Those factors are meant to ascertain, in general, how serious was the conduct and intention of the utility, how the individual consumer was affected and how the utility’s conduct may bode in similar future situations.  In this proceeding, Duquesne Light’s actions, to report erroneous information on Complainant’s credit report and to note his Social Security number on another consumer’s account information, were serious and warrant a higher penalty.  In addition, the resulting consequences from these actions were of a serious nature and impacted Complainant’s ability to access a previously-steady funding stream, which warrants a higher penalty.  Duquesne Light misrepresented Complainant’s payment history and caused incorrect, adverse information to be reported to the credit reporting agency, resulting in Complainant losing a lucrative line of credit and a guaranteed funding stream with which to pay bills and operate his business.  
Thirdly, Duquesne Light’s action (to report this information) was an intentional act that resulted from Duquesne Light’s office operations.  The act was exacerbated by Duquesne Light’s continued insistence it was not at fault and refusal to identify, and then correct, the office practices which led to the filing of incorrect information.  These actions warrant a higher penalty.

Duquesne Light’s communication to the credit reporting agency about the need to remove the inaccurate information appears to have occurred within a few weeks of when Complainant filed the formal complaint, and this action warrants a lower penalty.  Fifth, no evidence was presented that this violation occurred with other customers and, as noted previously, the duration was short after the formal complaint was filed, thereby warranting a lower penalty.  In addition, no evidence was presented about Duquesne Light’s compliance history, or to suggest that this situation is anything other than an isolated incident from an otherwise compliant utility, thus a lower penalty is warranted.  

On the seventh factor, it should be noted no evidence was introduced that the Commission initiated an investigation or that the utility interfered with an investigation, therefore, a lower penalty is warranted.  Due to Duquesne Light’s reticence to acknowledge responsibility for its errors, a civil penalty is necessary to deter similar future violations, especially in light of the serious consequences when adversely impacting a credit report.  Therefore, a review of the eighth factor warrants a higher penalty.  Neither party presented any evidence concerning past Commission decision in similar situations and this factor does not impact the determination of the appropriate penalty.  Lastly, no other relevant factors were introduced or suggested by either party, and the presiding officer did not consider any other relevant factors.

The evidence presented and taken as a whole proves a civil penalty is necessary to deter future violations.  Therefore, I am assessing a Five Hundred dollar ($500.00) civil penalty against Respondent for each erroneous reporting on the two accounts which Respondent filed against its customer with the credit reporting agency.  This penalty, totaling One Thousand dollars ($1,000.00), takes into consideration Respondent’s refusal to acknowledge its full error, its inability to identify, and therefore correct, the error after confronted by its customer, its apparent inability to prevent a repeat of the error in the future, and its delay in presenting its customer with a final bill.  Furthermore, the consequences of Duquesne Light’s actions were serious and would have been worse if Complainant previously had not made a business decision to convert its retail and service business into a service business only with less overhead expenses.    

The civil penalty is limited to only $1,000.00 because Respondent did acknowledge fault in June 2011 and did correct the erroneous information on the one account.  

Conclusion

Accordingly the complaint is sustained in the ordering paragraphs below and Respondent is ordered to pay a civil penalty. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2. Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent failed to provide Complainant with reasonable and adequate customer service in its provision of electrical service.  

		4.	Complainant met the burden of proving Respondent did not provide reasonable and adequate service.    

		5.	The Commission is authorized to consider and impose civil monetary penalties against a public utility company.  52 Pa. Code §1201 et seq.	


ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Gary D. Lindner versus Duquesne Light Company at Docket No. C‑2011-2237595 hereby is sustained because Complainant proved Respondent did not provide reasonable and adequate service.

2.	That Duquesne Light Company is hereby assessed the penalty of One Thousand dollars ($1,000.00) because Respondent failed to properly and accurately report credit information about Complainant to the credit reporting agency, resulting in Complainant’s bank terminating the Commercial Line of Credit; and because Respondent delayed in presenting Complainant with a final bill in a timely manner.

3.	That Duquesne Light Company within thirty (30) days of the Commission’s Order in this case shall pay a civil penalty in the amount of One Thousand dollars ($1,000.00) by sending a certified check or money order payable to the Pennsylvania Public Utility Commission addressed to:

	Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA 17105-3265

4.	That Duquesne Light Company shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. §101 et seq.


	
[bookmark: _GoBack]Date:  February 1, 2012					_________________________
						Katrina L. Dunderdale
						Administrative Law Judge
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