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HISTORY OF THE PROCEEDING



On August 8, 2008, Guy Laren (“Laren” or the “Complainant”) filed a formal complaint with the Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”).  The Complainant alleged, among other things, the following:  that he did not give permission for gas service to be turned on at 4111 Lancaster Avenue; that the gas service should have been turned off before a large balance accrued; and that the tenant, at the service address, who used the gas is responsible for the debt.  


On August 28, 2008, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that the gas service was on at 4111 Lancaster Avenue, first floor, without the Complainant’s permission.  In addition, the Respondent denied that the service should have been turned off because there was a balance on the account.  The Respondent admitted that the service was on and that, on May 9, 2008, the Complainant was billed $9,715.14 for unauthorized usage.  The Respondent stated that the Complainant was the customer of record for the period beginning June 13, 2002, through March 17, 2003.  The Respondent averred that no tenant applied for gas service between January 2004 and June 1, 2006.  The Respondent referred to a Bureau of Consumer Services decision, dated January 22, 2008, finding that the Complainant was responsible for the unauthorized usage. 



By hearing notice dated September 30, 2008, the hearing was scheduled to be held on November 14, 2008, before Administrative Law Judge Guy M. Koster.  Prior to going on the record on November 14, 2008, the Complainant and Laureto Farinas, Esquire, counsel for the Respondent, engaged in settlement negotiations and reached a settlement (Tr. 4)
.  The terms of the settlement were placed on the record (Tr. 5).



A certificate of satisfaction was filed on November 21, 2008.


By Secretarial letter dated December 9, 2008, the case was marked closed (Tr. 6).


By correspondence, dated January 6, 2009, the Complainant requested the Commission’s assistance in resolving the dispute regarding whether the settlement was still in effect (Tr. 6).



By a second Secretarial letter dated March 16, 2009, the case was marked closed.



On September 4, 2009, the Complainant, through his counsel, J. Matthew Wolfe, Esquire, filed a Petition to Enforce Settlement (“First Petition”) (Tr. 6).  



The Respondent did not file an answer to the First Petition.



By hearing notice dated September 22, 2010, a hearing was scheduled in this matter for Wednesday, December 1, 2010, at 2:00 p.m. and the case was assigned to Administrative Law Judge Cynthia Williams Fordham (Tr. 7).



By Prehearing Order dated November 5, 2010, the undersigned reopened the proceeding.  The Prehearing Order noted, inter alia, that the Commission could not make a person responsible for a utility bill if that person was not a party to the proceeding and that the Commission did not have jurisdiction to order the Respondent to remove the lien from the Complainant’s property. 



On November 22, 2010, the Complainant, through his counsel, filed a Petition to Join an Essential Party, (“Second Petition”) 
, which requested that the Philadelphia Housing Authority (“PHA”) be added as an essential party to this action. 


By correspondence dated November 30, 2010, the Complainant’s counsel requested that the hearing be continued to allow the Respondent time to answer the Second Petition.  He indicated that the Respondent’s counsel agreed to a continuance if the hearing was converted to a prehearing conference.



In response to the parties’ request, the hearing on December 1, 2010, was changed to a prehearing conference before the undersigned.  The Complainant, Mr. Laren, was represented by his counsel, Mr. Wolfe.  Mr. Farinas represented the Respondent.  


In accordance with the schedule established during the prehearing conference the Respondent, through its counsel, filed an Answer/Objection to the Complainant’s Petition to Join An Essential Party (“Answer/Objection”) on December 14, 2010.  The Respondent objected to joining PHA as an essential party.  



On January 6, 2011, the Complainant, through its counsel, filed a Memorandum.  The Memorandum outlined the Complainant’s argument that PGW violated the Settlement by filing a municipal lien and that the PHA was an essential party to this matter.



The record in this case consists of the pleadings, the transcript of the November 14, 2008 hearing, the 22-page transcript of the December 1, 2010 prehearing conference, the Complainant's Petitions and Memorandum and the Respondent's Answer/Objection to the Petition to Join an Essential Party. 
FINDINGS OF FACT



1.
The Complainant is Guy Laren, 426 South 44th Street, Philadelphia, Pa. 19104.



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant filed a formal complaint with the Commission at Docket No. C-2008-2058148 concerning the bill for unauthorized usage at 4111 Lancaster Avenue, Philadelphia, the service address (Tr. 5; First Petition ¶ 2; Memorandum at 1).


4.
A hearing was scheduled before Administrative Law Judge Guy M. Koster on November 14, 2008 (Tr. 4). 



5.
The parties settled the matter prior to going on the record at the November 14, 2008 hearing (Tr. 4, 5; First Petition  ¶ 4).



6.
In the settlement the parties agreed that the Complainant would provide, in writing, occupancy dates for its tenants, the PHA and Community Pre-School and Nursery, LLC.  Then the Respondent would pro-rate the disputed amount between the tenants (First Petition Exs. A, B; Second Petition Exs. A, B; Answer/Objection ¶ 5).



7.
The Respondent filed a certificate of satisfaction on November 21, 2008.



8.
By Secretarial letter dated December 9, 2008, the case was marked closed (Tr. 6; First Petition Ex. C; Second Petition Ex. C; Memorandum at 1, Ex. C).



9.
In compliance with the settlement, the Complainant provided documentation regarding its tenants and the time of their tenancy (Tr. 7, 8; Answer/Objection

¶ 5). 



10.
By correspondence, dated January 6, 2009, the Complainant requested the Commission’s assistance in resolving the dispute regarding whether the settlement was still in effect (Tr. 6; First Petition Ex. E).



11.
Based on the information from the Complainant, the Respondent billed the appropriate tenants for the appropriate period (Tr. 8; Answer/Objection ¶ 5). 



12.
By a second Secretarial letter dated March 16, 2009, the case was marked closed.



13.
On June 12, 2009, the Complainant discovered that a lien was placed on the service address on January 9, 2009 (Memorandum at 1). 



14.
One of the tenants, Community Pre-school & Nursery, LLC, paid the bill in full (Memorandum at 2).



15.
The other tenant, the PHA, did not pay its bill in full (Answer/Objection ¶ 7; Memorandum at 3).


16.
On September 4, 2009, the Complainant, through his counsel, J. Matthew Wolfe, Esquire, filed a Petition to Enforce Settlement (Memorandum at 1, Ex. E).  



17.
At the time of the prehearing conference, PHA had not paid $2,760.32 of the original amount billed for unauthorized usage (Tr. 8, 9). 



18.
The bill for the outstanding amount of $2,760.32 is in PHA’s, the tenant’s, name (Tr. 8, 9). 

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the Petitioner and the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).


In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 382 (1984).



There are two Petitions before the Commission.  The Complainant filed the first Petition to enforce the settlement.  During the Prehearing Conference and in the filings relating to the Petition to Join an Essential Party Second Petition, the parties provided information relating to the First Petition.

First Petition - Settlement



In the Petition, the Complainant’s counsel stated that, on November 19, 2008, the Respondent’s counsel forwarded a letter to the Complainant concerning the terms of the settlement.  The Complainant responded on December 1, 2008, by forwarding a letter to the Respondent’s counsel correcting some of the terms of the agreement and complying with the agreement.  On December 15, 2008, the Respondent’s counsel sent the Complainant a letter stating that he failed to comply with the agreement and that the Complainant was responsible for paying the disputed amount.  On June 12, 2009, the Complainant discovered that a lien had been placed on the service address on January 9, 2009.  



In its response to the second Petition, the Respondent stated that it fully complied with the Settlement concerning the unauthorized usage billed to the Complainant which was reached on November 14, 2008 (Answer/Objection at 1).  The Respondent explained that it billed each of the Complainant’s two tenants for their portions of the unauthorized usage in compliance with the settlement (Answer/Objection at 2). 



It is undisputed that the Complainant was the customer of record until 2003.  In addition, there is no evidence in the record to show that a tenant applied for service between 2003 and 2008.  The terms of the settlement required the Complainant to provide written information concerning the dates that the tenants were at the service address.  At the Prehearing Conference, the Respondent’s counsel stated that PGW used the information provided by Mr. Laren to bill the appropriate tenants for the appropriate periods (Tr. 8).  This statement negated the Respondent’s December 15, 2008 letter indicating that the Complainant was responsible for the bill.  Community Pre-School and Nursery, LLC. paid its bill in full (Tr. 8).  Originally, the remaining tenant, the PHA, did not pay its bill and alleged that it never took possession of the premises (Tr. 8, 9).  Prior to the Prehearing Conference, PHA paid part of the bill.  PGW did not dispute that the PHA was responsible for the outstanding balance (Tr. 10).  As such, the outstanding bill ($2,760.32) remained in PHA’s name (Tr. 8).  The Respondent’s counsel indicated that the Settlement remained in effect and had been fully complied with since PGW billed the appropriate parties for their gas usage (Tr. 13).  



During the Prehearing Conference and in its Answer/Objection, PGW maintained that it had fully complied with the Settlement, by billing the tenants (including the PHA) for their portions of the unauthorized usage (Answer/Objection ¶¶ 5, 7).  PGW averred that the Settlement did not include any provision concerning liens, nor was the PHA a party to the Settlement (Answer/Objection ¶ at 1).  PGW also answered that, pursuant to the Municipal Claim and Tax Lien Law, the City of Philadelphia had the right to collect on municipal claims owed to PGW for gas service and to file liens with the Court of Common Pleas (Answer/Objection ¶ 6).  PGW maintained that such liens are outside the jurisdiction of the Commission pursuant to 66 Pa.C.S. § 2212(n) (Answer/Objection ¶ 6).  PGW emphasized that it was not holding the Complainant or his corporation personally responsible for the PHA’s outstanding debt (Answer/Objection ¶ 6).


The evidence in the record demonstrates that the Complainant informed the Respondent that Community Pre-School and Nursery, LLC. and the PHA were the tenants.  In addition, the Respondent billed Community Pre-School and Nursery, LLC. and the PHA for gas service.  Furthermore, the unpaid gas bill is not in the Complainant’s name or associated with his account.  Therefore, the Complainant complied with the terms of the settlement by providing the information about the tenants and the Respondent complied with the settlement by removing the responsibility for payment from the Complainant and by billing the tenants.  



The Complainant argued that the Respondent reneged on the agreement because a lien was placed on the property.  The original complaint was that the Respondent was billing the Complainant and holding him responsible for his tenants’ bills for gas usage.  The Complainant is not responsible for the bill incurred by PHA.  Therefore, the parties complied with the settlement and the matter was closed.  The imposition of the lien by the City was a separate action that was not a part of the formal complaint or the Settlement.


Since the parties complied with the Settlement, the Petition to Enforce the Settlement is moot.  Accordingly, the Petition is denied.

Second Petition -Petition to Join Essential Party


Since the Petition to Enforce the Settlement has been denied, joining PHA as an essential party is not warranted.  However, even if the first Petition had been granted, the Petition to Join Essential Party would be denied.



In its response to the Second Petition to Join PHA, PGW said the following about the lien:
6. Admitted.  By way of further answer, pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207, 53 P.S. § 701 (Municipal Lien Act), the City of Philadelphia, as owner of PGW has the right to collect on municipal claims owed to PGW for gas service to a Service address and to file liens with the court of common pleas.  Pursuant to the Natural Gas Choice and Competition Act, 66 Pa.C.S.A. Section 2201 et seq., section 2212(n), which specifically provides, “Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.”  Thus, under 66 Pa.C.S.A. Section 2212(n), the Commission has no jurisdiction over the filing of such a lien.  Nathaniel Lewis Mooney v. PGW, Docket No. C-2009-2134673 (Order entered January 13, 2010).  Pursuant to the Responsible Utility Customer Protection Act at 66 Pa. Cons. Stat. § 1414, which states:  “[a} city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply…,” clarifies and confirms such rights to impose a lien.  The Complainant disputes the imposition of the lien because he did not incur the debt for gas service. The nature of a lien is such that it encumbers the real estate, regardless who caused the event, which results in the imposition of a municipal claim.  PGW may collect as a municipal claim, unpaid debt for gas service rendered, even when the gas service was not rendered to the owner of the property  Newberry Township v Ray Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2000).  PGW has not held the Complainant or his corporation personally responsible for PHA’s outstanding debt.


In paragraph 7 of the Answer/Objection, the Respondent stated that PHA has not filed a complaint with the Commission disputing its responsibility (Answer/Objection ¶ 7).  The Respondent argued that the Complainant is attempting to have the Commission enforce a remedy against his former tenant for failure to pay its gas bill.  



The Complainant requested that the PHA be added as an essential party so that it could dispute or be held accountable for the unpaid bill. 


In his Memorandum, the Complainant asserted that the Settlement limited PGW to pursuing collection against the responsible parties, the tenants who used the gas service.  The Complainant contends that the issue is not whether the City has a right to impose a lien (Memorandum at 3).  According to the Complainant, the lien on the service address was not a collection action against the responsible parties, but against him.  Complainant further averred that the PHA must be joined as an essential party because the Prehearing Order noted, inter alia, that the Commission could not make a person responsible for a utility bill if that person was not a party to the proceeding.  


However, in this case, the Respondent already billed the PHA for the unauthorized usage.  Consequently, the PHA did not have to be joined as an indispensable party to have an opportunity to contest the bill.



An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without infringing upon those rights.  Annenberg v. Commonwealth, 686 A.2d 1380 (Pa. Cmwlth. 1996); Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981).  However, a mere interest in the relief sought does not establish that a party is indispensable.  Pa. School Boards Association, Inc. v. Commonwealth Association of School Administrators, et al., 696 A.2d 859 (Pa. Cmwlth. 1997).

In determining whether or not a party is indispensable, the Supreme Court has held that the following considerations are pertinent:
1. Do absent parties have a right or interest related to the claim?

2. If so, what is the nature of that right or interest?

3. Is that right or interest essential to the merits of the issue?

4. Can justice be afforded without violating the due process rights of absent parties?
Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481, 431 A.2d 953, 956 (1981), quoted in Church of the Lord Jesus Christ of the Apostolic Faith, Inc., et al. v. Shelton, et al., 740 A.2d 751 (Pa. Cmwlth. Ct. 1999).



In this case, the Complainant claims that PGW violated the Settlement, as evidenced by its letter dated December 15, 2008 and by filing a municipal lien on the service address.  The petition to join the PHA as an essential party must be considered only as it relates to this limited issue.  The PHA cannot be joined to this proceeding as a means of adjudicating the separate claim between PGW and the PHA.  The Respondent correctly noted that the PHA can file a complaint if it wants to dispute the bill.
It is important to note that the PHA was not a party to the complaint or the resulting Settlement.  The record already reflects that PGW used the information provided by the Complainant to bill the PHA for the appropriate period.  PGW maintains that the PHA is responsible for the outstanding balance and the outstanding bill remains in the PHA’s name.  Thus, PHA is responsible for the outstanding balance. 
This case is not the appropriate forum for the PHA to address its outstanding balance with PGW.  The PHA does not have a right or interest related to the claim that PGW violated the Settlement.  Therefore, the Complainant’s Petition to Join an Essential Party is denied.


The Complainant has failed to sustain his burden of proof.  Both of the Petitions are denied.  The parties have complied with the Settlement terms.  Therefore, the case is marked closed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The City of Philadelphia, as owner of PGW has the right to collect on municipal claims owed to PGW for gas service to a Service address and to file liens with the court of common pleas.  Pursuant to the Natural Gas Choice and Competition Act, 66 Pa.C.S.A. Section 2201 et seq., section 2212(n).


4.
An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without infringing upon those rights.  Annenberg v. Commonwealth, 686 A.2d 1380 (Pa. Cmwlth. 1996); Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981).  However, a mere interest in the relief sought does not establish that a party is indispensable.  Pa. School Boards Association, Inc. v. Commonwealth Association of School Administrators, et al., 696 A.2d 859 (Pa. Cmwlth. 1997).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complainant’s Petition to Enforce Settlement is denied as moot.



2.
That the Complainant’s Petition to Join Indispensable Party is denied.



3.
That the parties complied with the settlement in the matter filed by Guy Laren against the Philadelphia Gas Works at Docket No. C-2008-2058148.



4.
That the record in this case is marked closed.

Date:
January 27, 2012



_________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The references are to the transcript of the December 1, 2010 prehearing conference. 


� 	The Petition will be treated as a Motion filed pursuant to 52 Pa. Code § 5.103.
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