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:

PREHEARING ORDER #2

On November 18, 2011, Aqua Pennsylvania, Inc. (“Aqua” or “Company”) filed with the Pennsylvania Public Utility Commission (“PUC” or "Commission") Supplement No. 115 to Tariff Water – Pa. P.U.C. No. 1.  Tariff Supplement No. 115 provides an increase in total annual operating water revenues of $38.6 million or approximately 9.4% over the level of revenues anticipated for the future test year ending June 30, 2012.  By entered Order dated January 12, 2012, the Commission instituted a formal investigation to determine the lawfulness, justness and reasonableness of Aqua's existing and proposed rates, rules and regulations.  Consequently, Tariff Supplement No. 115 was suspended until August 18, 2012, by operation of law. 



To date, the Commission has received a total of 21 formal Complaints.  The Commission’s Bureau of Investigation and Enforcement (“I&E”) filed a Notice of Appearance on December 1, 2011 in this proceeding to be represented by Ms. Carrie Wright, Esquire.  On December 8, 2011, the Office of Small Business Advocate (“OSBA”) filed a formal Complaint, Public Statement and Notice of Appearance of Mr. Daniel Asmus, Esquire.  On December 19, 2011, Mr. Thomas P. Gadsden, Esquire, Mr. Anthony C. DeCusatis, Esquire and Ms. Brooke E. Leach, Esquire filed an Entry of Appearance in this proceeding to represent Aqua.  Also on December 19, 2011, the Office of Consumer Advocate (“OCA”) filed a formal Complaint, Public Statement and Notice of Appearance of Ms. Dianne E. Dusman, Esquire and Mr. Shaun A. Sparks, Esquire.  On December 21, 2011, Ms. Kimberly Joyce, Esquire entered her appearance to this proceeding representing Aqua.  Also on December 21, 2011, Mr. Jerome Linden filed a formal Complaint in this proceeding.  

A formal Complaint was filed on January 17, 2012, by the Borough of Sayre.

On January 18, 2012, Administrative Law Judges (“ALJs”) Darlene D. Heep and Angela T. Jones were assigned as the presiding officers to this Commission investigation.  By Prehearing Conference Order dated January 20, 2012, the ALJs directed the parties to submit prehearing memoranda, to prepare to discuss procedural issues, to take affirmative steps if the status of an active participant is desired, and to develop a procedural schedule for this proceeding. 

A formal Complaint was filed by Kenneth W. Reeves on January 26, 2012. 

A party which identified itself as the Aqua Large Users Group (“Aqua LUG”) composed of 6 distinct large users of Aqua water service filed a formal Complaint on January 27, 2012.  Aqua LUG is represented by Ms. Charis Mincavage, Esquire and Mr. Adeolu A. Bakare, Esquire.

The following pro se Complainants have taken steps to actively participate in this proceeding in compliance with Prehearing Conference Order dated January 20, 2012:

(1) Jerome Linden at Docket No. C-2011-2280616, formal Complaint filed December 21, 2011; and

(2) Robert W. Curtius at Docket No. C-2012-2281336, formal Complaint filed December 22, 2011.

The following parties each provided a prehearing memorandum in compliance with the order dated January 20, 2012:  (1) I&E; (2) OSBA; (3) Aqua LUG
; (4) OCA; (5) Aqua; (6) Mr. Curtius
 ; and (7) Mr. Linden.  

The prehearing conference convened as scheduled.  The following parties were present and participated at the prehearing conference in Philadelphia or telephonically from Harrisburg:

a. Kimberly Joyce, Esquire (Aqua)


Thomas P. Gadsden, Esquire (Aqua)


Anthony C. DeCusatis, Esquire (Aqua)


Brooke E. Leach, Esquire (Aqua)

b. Carrie B. Wright, Esquire (I&E)

c. Dianne E. Dusman, Esquire (OCA)


Shaun A. Sparks, Esquire (OCA) 

d. Daniel G. Asmus, Esquire (OSBA)

e. Adeolu Bakare, Esquire (AquaLUG)

f. Mr. Robert Curtius, Pro Se
The above listed parties are active participants.  Mr. Linden, who submitted a prehearing memorandum, also is an active participant although he was not present at the prehearing conference.  All active participants are expected to participate in submitting written testimony and filing briefs in this proceeding.  All other complainants are inactive participants as defined in the January 20, 2012 Prehearing Conference Order.


The schedules as presented by the OCA and the Company were reviewed and discussed.  The schedules were amended based on an informal discussion between OCA and the Company regarding public input hearings and the availability of the undersigned ALJs.  After discussion it was decided that public input hearings would be scheduled from February 27 to March 9, 2012, including a telephonic public input hearing to accommodate those service territories that were not in close proximity to the venues scheduled.  The public input hearing schedule endeavored to address the requests of State Reps. Murphy and Mundy.  There was also discussion as to the location of the evidentiary hearings.  It was decided that the evidentiary hearings are to be held in Harrisburg.  Thus, the schedule for the proceeding is the following: 

Subject
Due Date

Rate Filing
November 18, 2011

Prehearing Conference
January 30, 2012

Non-Company direct testimony
February 17, 2012

In-Person Public Input Hearings
(Dates to be determined)

Shavertown, PA (Luzerne County)
Kingston Township Municipal Building (7:00 p.m.)


Radnor, PA (Delaware County)
Radnor Township Building (1:00 p.m.)


Hatboro, PA (Montgomery County)
Loller Building (7:00 p.m.)




East Goshen, PA (Chester County)
East Goshen Township Building (7:00 p.m.)


Telephonic Public Input
 (10:00 a.m. – 12:00 p.m.



 or 1:30 p.m. – 3:30 p.m.) 

Rebuttal Testimony (includes public inputs)
March 19, 2012

Surrebuttal Testimony
April 5, 2012 

Evidentiary Hearings (in Harrisburg)
April 9, 2012 at 10 a.m.


April 10, 2012 at 9 a.m


April 11, 2012 at 9 a.m. 

  (if needed)

Main Briefs
May 3, 2012

Reply Briefs
May 14, 2012

Testimony and Brief due dates are date of RECEIPT by no later than 4:30 p.m. on the date indicated. 

Aqua will provide a toll-free telephone number for consumers to call-in for participation in the telephonic public input hearing.  The OCA will provide the ALJs with the appropriate detailed information of the listed participants to the telephonic public input hearing a minimum of two business days prior to the scheduled telephonic public input hearing.  Active participants cannot provide testimony during public inputs; however, opening position statements may be permitted by active participants.  Inactive participants may provide testimony at public inputs.  The Commission will exercise its best efforts to schedule the public inputs during the times noted.  Notice for the public input hearings, both in-person and telephonic, will be provided to all participants under separate cover.    

Counsel for OSBA brought to the attention of the undersigned ALJs the request by OSBA to have limited participation in the public input hearings at its discretion due to budget constraints.  That request is granted with the understanding that the OSBA may use its discretion to determine if it needs to appear at the telephonic input hearing.

The OCA and Aqua
 proposed some modifications to the Commission’s Rules of Practice and Procedure for conduct of discovery found in Title 52 of the Pennsylvania Code, Subpart A, Subchapter D, as follows:
1. Answers to written interrogatories shall be served in-hand within ten (10) calendar days of service of the interrogatories.  
2. Objections to interrogatories shall be communicated orally within three (3) calendar days of service of the interrogatories; unresolved objections shall be served to the ALJ in writing within five (5) days of service of the interrogatories.
3. Motions to dismiss objections and/or direct the answering of the interrogatories will be filed within three (3) days of service of written objections.
4. Answers to motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) days of service of such motions.
5. Rulings over such motions will be issued, if possible, within seven (7) days of filing of the motion. 
6. Responses to requests for document production, entry for inspection, or other purposes will be served in-hand within ten (10) calendar days.
7. Requests for admission will be deemed admitted unless answered within ten (10) days or objected to within five (5) days of service.
8. Answers to on-the-record data requests shall be served in-hand within seven (7) calendar days of the request.
9. Pleadings served upon another party after noon on a Friday will be considered served on the following business day. 

There was no objection to the abovementioned proposed modifications of the discovery rules by OCA and Aqua.  Thus, the above proposed modifications are granted as confirmed by the ordering paragraph below. 

The Company requested that the formal Complaints filed to date and subsequently, if applicable, be consolidated with Docket No. R-2011-2267958.  That request is granted as reflected by the ordering paragraph below.
The undersigned ALJs acknowledge, consistent with Commission regulations at 52 Pa.Code §§ 1.54(b)(3) and (4), that they agree to be served electronically with several conditions:  (1) any testimony and briefs must be in Word compatible format (Adobe by itself is not acceptable;  however a Word file along with an Adobe file of the same testimony is acceptable); (2) electronic service must be followed by a hard copy sent through either first class mail or overnight delivery; and (3) if the content is greater than 5 megabytes, the e-mail must be broken up into smaller transmissions.  The following is a list of those parties that have agreed to accept service by electronic mail and the corresponding e-mail addresses:

Aqua

Thomas P. Gadsden, Esq.
tgadsden@morganlewis.com


Anthony C. DeCusatis, Esq.
adecusatis@morganlewis.com


Brooke E. Leach, Esq. 
bleach@morganlewis.com


Kimberly A. Joyce, Esq.
KAJoyce@aquaamerica.com
Aqua LUG
Charis Mincavage, Esq.
cmincavage@mwn.com


Adeolu A. Bakare, Esq.
abakare@mwn.com
OSBA

Daniel G. Asmus, Esq.  
dasmus@pa.gov 


Brian Kalcic


excel.consulting@sbcglobal.net

OCA

Diane Dusman, Esq.


Shaun Sparks, Esq.
      collectively
OCA-SERVICE-AQUA-R20112267958@paoca.org
I&E

Carrie B. Wright, Esq.

carwright@pa.gov
Judge Angela T. Jones


angeljones@pa.gov
Judge Darlene D. Heep


dheep@pa.gov
The undersigned ALJs requested counsel for Aqua to coordinate and to submit, no later than close of business (4:30 p.m.) on April 5, 2012, a matrix of witnesses presentation at the evidentiary hearings.  The matrix is to include the order of witness presentation for each day and an estimate of the amount of cross examination, if any, by each active participant.

THEREFORE;

IT IS ORDERED:

1. That the procedural schedule for the docket is the following:
Subject
Due Date

Rate Filing
November 18, 2011

Prehearing Conference
January 30, 2012

Non-Company direct testimony
February 17, 2012

In-Person Public Input Hearings
(Dates to Be determined)

Shavertown, PA (Luzerne County)
Kingston Township Municipal Building (7:00 p.m.)



Radnor, PA (Delaware County)
Radnor Township Building (1:00 p.m.)



Hatboro, PA (Montgomery County)
Loller Building (7:00 p.m.)




East Goshen, PA (Chester County)
East Goshen Township Building (7:00 p.m.)



Telephonic Public Input
 (10:00 a.m. – 12:00 p.m.



 or 1:30 p.m. – 3:30 p.m.) 

Rebuttal Testimony (includes public inputs)
March 19, 2012

Surrebuttal Testimony
April 5, 2012 

Evidentiary Hearings (in Harrisburg)
April 9, 2012 at 10 a.m.


April 10, 2012 at 9 a.m


April 11, 2012 at 9 a.m. 

  (if needed)

Main Briefs
May 3, 2012

Reply Briefs
May 14, 2012

Testimony and Brief due dates are the date of RECEIPT consistent with the discussion contained herein.

2. That the discovery rules shall be modified consistent with the discussion contained herein.

3. That the following parties are active participants:  

a. Kimberly Joyce, Esquire (Aqua) 


Thomas P. Gadsden, Esquire (Aqua)


Anthony C. DeCusatis, Esquire (Aqua)


Brooke E. Leach, Esquire (Aqua)

b. Carrie B. Wright, Esquire (I&E)

c. Dianne E. Dusman, Esquire (OCA)


Shaun A. Sparks, Esquire (OCA) 

d. Daniel G. Asmus, Esquire (OSBA)

e. Adeolu Bakare, Esquire (Aqua LUG)

f. Mr. Robert Curtius, Pro Se
g. Mr. Jerome Linden, Pro Se
4. That any complainant not named in the above ordering paragraph 3 is an inactive participant.

5. That the following formal Complaints are consolidated with this rate proceeding:
a. C-2011-2277105, Said Shafik;

b. C-2011-2277113, Emilio Rende;

c. C-2011-2277112, Rikki Renz;

d. C-2011-2277115,Thomas E. Petkas;

e. C-2011-2277119, Daniel H. McElreavey;

f. C-2011-2279475, the Office of Small Business Advocate;

g. C-2011-2279472, Laurence J. Colfer;

h. C-2011-2279476, William & Kathleen Whiting;

i. C-2011-2279485, Michael Silvestri;

j. C-2011-2279703, Linda Palmisano;

k. C-2011-2279566, John Dillon;

l. C-2011-2279111, the Office of Consumer Advocate;

m. C-2011-2280616, Jerome Linden;

n. C-2011-2279562, Arnold M. Kring;

o. C-2011-2281336, Robert W. Curtius; 

p. C-2012-2282626, Barry D. Polland;

q. C-2012-2284238, Borough of Sayre;

r. C-2012-2284313, Stanley Lemond; 

s. C-2012-2285539, Kenneth W. Reeves

t. C-2012-2285789, Aqua Large Users Group; and

u. C-2012-2286276, H. N. White.
6. That this matter is set for hearing.

Date:       February 3, 2012   



_____________________________








Angela T. Jones








Administrative Law Judge 








_____________________________








Darlene D. Heep








Administrative Law Judge 
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Thomas P. Gadsden, Esquire
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717-783-2525
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(C-2011-2279475)

Charis Mincavage, Esquire

Adeolu A. Bakare, Esquire

McNees Wallace & Nurick LLC

100 Pine Street

P.O. Box 1166

Harrisburg, PA   17108-1166

717-232-8000

717-260-1725 (fax)

cmincavage@mwn.com


(C-2012-2285789 – Aqua Large Users Group)

Jerome Linden

201 Cornell Drive

Bryn Mawr, PA   19010

(C-2011-2280616)

Robert W. Curtius

949 Foss Avenue
Drexel Hill, PA   19026

(C-2012-2281336)

Inactive Parties
Said Shafik

507 Larchwood Avenue

Upper Darby, PA   19082

(C-2011-2277105)

Emilio Rende

108 Jefferson Street

Bala Cynwyd, PA   19004

(C-2011-2277113)

Rikki Renz

202 Windsor Avenue

Melrose Park, PA   19027

(C-2011-2277112)

Thomas E. Pektas

233 Kutenai Trail

Mercer, PA   16137

(C-2011-2277115)

Daniel H. McElreavey

27 Pleasant Road

Broomall, PA   19008

(C-2011-2277119)

Laurence J. Colfer

609 E. Pleasant Grove Road

West Chester, PA   19382

(C-2011-2279472)

Michael Silvestri

709 14th Avenue

Prospect Park, PA   19076

(C-2011-2279485)

William & Kathleen Whiting

11879 Lake Drive

Connlaut Lake, PA   16316

(C-2011-2279476)

Linda Palmisano

508 Towanda Street

White Have, PA   18861

(C-201102279703)

John Dillon

485 N. Buhl Farm Drive

Hermitage, PA   16148

(C-2011-2279566)

Arnold M. Kring

83 Winterberry Drive

Downingtown, PA   19335

(C-2011-2279526)

Barry D. Polland

128 N. Wayne Street

West Chester, PA   19380

(C-2012-2282626)

Borough of Sayre

110 West Packer Avenue

Sayre, PA   18840

(C-2012-2284238)

Stanley Lemond

2 Whitesell Court

Summit, NJ   07901

(C-2012-2284313)

Kenneth W. Reeves

307 Douglas Avenue

Sayre, PA   18840

(C-2012-2285539)
H. N. White

5 Joanna Drive

Malvern, PA   19355

(C-2012-2286276)
Interested Parties
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P.O. Box 202113
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Honorable Phyllis Mundy

Pennsylvania House of Representatives

36 East Wing
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Harrisburg, PA   17120-2120

� 	LUG did not submit the prehearing memorandum timely as it was due to be received by the undersigned ALJs by noon on January 27, 2012.  However, LUG did not file its formal Complaint as a party to this proceeding until January 30, 2012.  There was no objection to its prehearing memorandum.





� 	Mr. Curtius hand delivered his prehearing memorandum at the prehearing conference which was after the due date.  There was no objection to his prehearing memorandum. 


� 	The OCA proposed the first eight modifications and Aqua proposed the ninth modification.
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