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INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On or about November 19, 2010, Andira Utter (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant stated she has resided at 2814 D Street, Philadelphia, Pennsylvania (“service address”) for over 30 years and has not heated the service address with gas; rather, the home was heated by kerosene and more recently electric.  Complainant desired to convert to gas heat and alleged she purchased gas appliances to further that cause.  Complainant affirmatively stated that the service address has never used gas and that two meters are located at the service address.  Complainant still desires to convert to gas heat because the use of electric heaters does not provide sufficient warmth for the health of her seven children.  Furthermore the Complainant stated that the number of electric heaters used may cause a safety issue.
On December 14, 2010, Laureto Farinas, Esquire, counsel for PGW, filed an Answer to this dispute for the Company.  PGW stated that the Company has no record of turning gas on at the service address within the past 33 years.  Furthermore, PGW stated it did not find any PGW meter at the service address. 

On May 7, 2009, PGW visited the service address due to a gas leak emergency in the block of the Complainant.  A PGW technician found gas on at the service address with a by-pass flex connector from the head of gas service to the fuel line which connected the house heater, water heater, stove and dryer.  The PGW technician shut off the gas service at the curb box.  On October 20, 2009, PGW issued a bill to the Complainant in the amount of $10,084.92 for unauthorized use of gas service at the service address for the period of May 7, 2005 through May 7, 2009.  PGW contended pursuant to 66 Pa.C.S. § 1407(d) and (e)
 that the owner of the property can be held responsible for gas usage linked to the property.  PGW confirmed that the Complainant has been the owner of the service address since March 6, 2008, and has been associated with the service address since April 1977.  

PGW required the Complainant to pay a reconnection fee, $123.23, one-half of a security deposit, $190, and $10,084.92 for unauthorized usage of gas service or a grand total of $10,398.15 prior to delivery of gas service to the service address in the Complainant’s name.
  Respondent referenced the decision of the Bureau of Consumer Services (“BCS”) which concluded that Complainant was responsible for the alleged unauthorized usage.  PGW requested that the Commission find against the Complainant in this formal Complaint and affirm the BCS decision.    
A Hearing Notice dated September 27, 2011, notified the parties that an Initial Hearing was scheduled for Monday, November 21, 2011, at 1:30 p.m.  This Notice indicated that the case was assigned to the undersigned, Administrative Law Judge (“ALJ”) Angela T. Jones.  

A Prehearing Order, dated September 28, 2011, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 

The Prehearing Order also stated in the preamble, “Once you have arrived in the building on the fourth floor, please call 215.560.2105 to be escorted into the appropriate hearing room.”  



On November 21, 2011, the evidentiary hearing convened as scheduled.  Mr. Farinas was present accompanied by one witness.  The Complainant did not appear in the hearing room.  As is the practice of the undersigned ALJ, the Initial Hearing was in recess for approximately fifteen minutes to allow for the Complainant to arrive for the scheduled hearing.  The undersigned reconvened the Initial Hearing at 1:47 p.m.  The Complainant had not appeared.  Counsel for PGW moved for the Complaint to be dismissed with prejudice due to failure to prosecute it.  The undersigned stated that the motion would be considered and adjourned.
At approximately 2:20 p.m. on November 21, 2011, two women that identified themselves as Complainant and her sister called the above referenced telephone number and stated that they had been waiting in a seating area on the fourth floor of the Commission’s Philadelphia Regional Office Building to be called for the evidentiary hearing.  It was communicated that the hearing had convened timely and did adjourn.  It was also conveyed that the hearing could not reconvene because the court reporter and the Respondent had already left the premises.  The Complainant admitted that she did not see the signs for the Commission on the fourth floor of the Philadelphia Regional Office and did not read the Prehearing Order, which she had in her file of documents that gave her instruction on what to do once she arrived at the building.  The Complainant expressed that she needed her Complaint addressed because she had children and needed to have heat for the winter.  The undersigned found it prudent under the circumstances to reschedule the hearing.

By Hearing Notice dated November 29, 2011, a Further Hearing was scheduled for Friday, January 20, 2012, at 1:30 p.m. for this proceeding. 

On January 20, 2012, the evidentiary hearing convened as scheduled.  Mr. Farinas was present accompanied by one witness.  The Complainant did not appear in the hearing room.  As is the practice of the undersigned ALJ, the Initial Hearing was in recess for approximately fifteen minutes to allow for the Complainant to arrive for the scheduled hearing.  The undersigned reconvened the Further Hearing at approximately 1:48 p.m.  The Complainant had not appeared.  Counsel for PGW renewed the Company’s motion for the Complaint to be dismissed with prejudice due to failure to prosecute.  The undersigned stated that the motion would be considered and ruled upon in writing.  This matter is ripe for decision. 
FINDINGS OF FACT
1. On November 19, 2010, Andira Utter filed a Complaint with the Commission against PGW.  
2. A Notice dated September 27, 2011, for an Initial Hearing scheduled for November 21, 2011, was mailed to the Complainant. 

3. A Prehearing Order, dated September 28, 2011, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
4. The September 28, 2011 Prehearing Order also advised the Complainant of the appropriate procedure once she arrived at the Philadelphia Regional Office Building for the Commission.

5. Complainant failed to follow the procedure provided in the Prehearing Order on November 21, 2011.

6. A Notice dated November 29, 2011, for a Further Hearing scheduled for January 20, 2012, was mailed to the Complainant.

7. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

8. Neither Complainant nor any counsel representing Complainant timely appeared at the scheduled Initial Hearing for November 21, 2011.

9. Neither Complainant nor any counsel representing Complainant appeared at the scheduled Further Hearing for January 20, 2012.

10. Complainant did not settle, request a continuance or withdraw her Complaint prior to January 20, 2012, the latest scheduled hearing date.

DISCUSSION

In this Complaint, Complainant averred that she never had gas service at the service address but desires to have the address supplied with gas energy.  Respondent alleged that gas usage was detected at the service address although the usage was not authorized.  Thus, the dispute is whether the Complainant had unauthorized use of gas at the service address.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained her burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice dated September 27, 2011, was mailed to Complainant at the address listed on the Complaint which stated the day, date and time of the scheduled Initial Hearing.  This Hearing Notice was not returned to the Commission by the post office.  Complainant indeed received the Hearing Notice because she appeared on the premises of the Philadelphia Regional Offices of the Commission albeit not at the proper location to conduct the evidentiary hearing.  Information was obtained that the Complainant was at the site of the Philadelphia Regional Offices of the Commission, however that knowledge was belated and not timely to conduct the evidentiary hearing. 
A second Hearing Notice dated November 29, 2011, which stated the day, date and time of the scheduled Further Hearing was mailed to the Complainant at the same address used for the first notice.  This Hearing Notice was not returned to the Commission by the post office.  Complainant is deemed to have received the Hearing Notice.  The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Further Hearing.  To date, there is no further information about Complainant regarding this hearing.  The failure of Complainant to appear at this scheduled hearing is unexcused.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  
The undersigned ALJ compared the instant case to the facts presented in Wiggins v. PECO Energy Co., Docket No. C-2010-2190335, Opinion and Order entered October 27, 2011.  In Wiggins, the Complainant came to the Philadelphia Regional Offices of the Commission, but did not follow the procedure to be present in the evidentiary hearing.  It was not discovered that the Complainant was on the premises for the scheduled hearing timely and consequently the hearing convened and was conducted without his appearance.  At a subsequent hearing that was rescheduled based on consideration that the Complainant did show previously albeit untimely, the Complainant failed to show and provided no further excuse.  The undersigned ALJ cannot on the facts of this case distinguish it from the facts found in Wiggins.  Consequently, the ALJ is granting the motion of PGW in part by dismissing the instant matter as requested but without prejudice consistent with Wiggins.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Andira Utter had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Laureto Farinas, Esquire on behalf of Philadelphia Gas Works to dismiss the formal Complaint of Andira Utter at Docket No. C-2010-2211640 is granted, in part and denied in part.

2.
That the formal Complaint filed by Andira Utter against Philadelphia Gas Works at Docket No. C-2010-2211640 is dismissed without prejudice for failure to prosecute.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: January 26, 2012
_________________________________






Angela T. Jones






Administrative Law Judge
� 	66 Pa.C.S. § 1407(d) and (e) state, 


(d)  Payment of outstanding balance at premises.—A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.





(e) Approval.—A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.


� 	$123.23 + $190 + $10,084.92 = $10,398.15.
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