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HISTORY OF THE PROCEEDING

On November 26, 2010, Michael Moffa (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Verizon Pennsylvania Inc. (Verizon), Docket Number C-2010-2212745.  Mr. Moffa averred that there are incorrect charges on his bill for his residential account.  As discussed further below, Mr. Moffa explained that his personal method of paying his telephone bill caused him to incur late fee charges from Verizon.  Mr. Moffa stated that he subsequently paid his monthly bills except for the late fee charges and that this practice resulted in Verizon referring Mr. Moffa to a collection agency for recovery of the outstanding balance after Mr. Moffa determined to switch to another local telephone service provider.  Mr. Moffa averred in his Complaint that he wanted the calls from collection agencies to cease and any mention of delinquent payments retracted from his credit report.  Mr. Moffa also averred that he would like “retribution.”
Following the filing of two Certificates of Satisfaction, and subsequent Oppositions to such filings, Verizon filed and served, under separate cover letters, each dated April 6, 2011, an Answer to the Complaint with New Matter and Preliminary Objections.  By Order dated October 4, 2011, the Preliminary Objections were granted in part and denied in part.  The October 4, 2011 Order determined that, while the Commission did not have authority to award monetary damages, the Complaint is not limited to monetary damages.  Mr. Moffa also requested that Verizon no longer have collection agencies contact him and asked to have his credit report cleared.
On October 24, 2011, Verizon filed a Petition for a Protective Order in this matter.  Mr. Moffa objected to the issuance of a Protective Order stating that he would like everything made public.  On October 31, 2011, an Order Granting Protective Order was issued, noting Mr. Moffa’s concerns and allowing him the opportunity to contest the proprietary treatment of any specific item.
An Initial Telephonic Hearing was scheduled for this matter for Wednesday, December 14, 2011.  During the hearing, the Complainant presented testimony and sponsored one exhibit on cross-examination.  Verizon was represented by counsel and presented the testimony of one witness.  Verizon also presented six (6) exhibits that were sponsored by the witness and admitted into the record.  A transcript of ninety-six (96) pages was created.  The record closed in this matter on January 5, 2012, when the transcript was filed.  
This matter is now ready for decision.  For the reasons discussed below, the Complaint will be dismissed.
FINDINGS OF FACT

1. The Complainant in this case is Michael Moffa.

2. The Service Address is 1877 School Road, Hatfield, PA  19440.
3. The Respondent in this case is Verizon Pennsylvania, Inc., a Commission jurisdictional telephone company.
4. Mr. Moffa usually receives his bill from Verizon between the 17th and 19th of every month.  Tr. 8.
5. Mr. Moffa pays his telephone bill from Verizon at the same time he writes checks for his small business so that he can write all his checks once a month.  Tr. 8-9.

6. Mr. Moffa’s checks are consistently received by Verizon past their due date causing him to incur late fee charges each month from Verizon.  Tr. 8, 9.

7. Telephone service is paid one month in advance.  Tr. 10.

8. Mr. Moffa requested that Verizon change his billing date so that he will avoid incurring late fee charges.  Tr. 11.

9. Verizon offered to change Mr. Moffa’s billing date so that he will no longer incur late fee charges but only if he changed telephone numbers.  Tr. 11.

10. Mr. Moffa has had his telephone number for thirty (30) years and sometimes receives calls for his small business at that number.  Tr. 11-12.

11. Mr. Moffa switched telephone service providers.  Tr. 12.

12. Mr. Moffa paid his entire Verizon telephone bill except for late fee charges.  Tr. 13, 39.
13. Mr. Moffa has been contacted by five or six collection agencies for a balance owed on his Verizon telephone bill.  Tr. 16.

14. Mr. Moffa currently does not receive any services from Verizon.  Tr. 23-24, 29.
15. Ms. Sandra Pritts is employed by Verizon in the collections department for both consumer and business accounts and has worked for Verizon for twenty-six (26) years.  Tr. 25.
16. Verizon Exhibit No. 1 is a copy of Mr. Moffa’s monthly telephone bills from Verizon for the months December, 2007 to October, 2009.  Vz Exh. No. 1; Tr. 28.

17. Verizon Exhibit No. 1 demonstrates that every bill due date is more than twenty days after the bill date, except for the final bills that were due upon receipt.  Vz. Exh. No. 1. 

18. Verizon Exhibit No. 2 is an account history summary of the bills contained in Verizon Exhibit No. 1.  Vz Exh. No. 2; Tr. 28.  Verizon Exhibit No. 2 contains the bill date, due date of the charges, what the current bill was, the past due amount and the total charges for service as well as the amount and the date of any payments made during the billing cycle.  Tr. 29.
19. Verizon bills for services one month in advance.  Vz Exh. No. 3; Tr. 29.
20. The bill date is the date when all the charges stop for that billing period.  Tr. 32.

21. The bill is sent out approximately three to five days after the bill date to allow time to accumulate all the information that appears on the bill as well as print and process the bills.  Tr. 32-33.

22. Verizon provides an additional five day grace period from the bill due date to pay the charges before a late fee is imposed.  Tr. 36.
23. Verizon Exhibit No. 4 is the Verizon tariff sheet PA PUC Number 1, Section 1, 8th Revised Sheet 5(a), subsection 9(c)(2). Vz Exh. No. 4; Tr. 37.
24. Mr. Moffa was charged a late payment charge on his June 9, 2008 bill because the payment was received nine (9) days after the due date.  Vz. Exh. 4; Tr. 38.
25. Mr. Moffa would always pay his bill, but he would pay it late.  Tr. 39.
26. Verizon Exhibit No. 5 is note screens from Verizon’s business office of contacts with Mr. Moffa made at the time Mr. Moffa contacted Verizon.  Vz. Exh. No. 5; Tr. 43.

27. Verizon Exhibit No. 6 is note screens from Verizon’s collections department of contacts with Mr. Moffa made at the time Mr. Moffa interacted with Verizon.  VZ Exh. No. 6; Tr. 43.

28. The first time Mr. Moffa mentioned his payment issues to Verizon was on June 13, 2008.  Vz. Exh. No. 5; Tr. 45.
29. In a contact with Mr. Moffa on June 13, 2008, Verizon offered to Mr. Moffa to change his telephone number to accommodate his billing practices.  Vz Exh. No. 5; Tr. 45.  Verizon also offered to add a pay by date to his account.  Id.
30. On November 12, 2008, Mr. Moffa received a suspension letter totaling $413.99 which included a basic balance of 34 cents and a nonbasic balance of $413.65.  Vz. Exh. No. 5; Tr. 49.
31. On November 17, 2008, a payment of $394.15 was received which ensured that there would be no interruption in service even though there was a past due balance on the account.  Vz. Exh. No. 5; Tr. 49-50.

32. This pattern of receiving payment to ensure that there would be no interruption in service even though there was a past due balance on the account continued every month until June of 2009.  Vz. Exh. No. 5; Tr. 50.
33. On June 3, 2009, Mr. Moffa was sent a notice that nonbasic services were suspended for nonpayment.  Vz. Exh. No. 5; Tr. 50-51.

34. Verizon sent Mr. Moffa a final bill on September 14, 2009 for $475.01, which was later revised to $447.83.  Vz. Exh. No. 1; Tr. 56.
35. Mr. Moffa made a payment of $307.16 on October 29, 2009 which brought the final bill down to $140.67.  Vz. Exh. No. 1; Tr. 56-57, 83.

36. Mr. Moffa’s account for $140.67 was sent to an outside collection agency on January 14, 2010 as part of Verizon’s standard procedure.  Tr. 57-58.
37. Once the bill is sent to the outside collection agencies, Verizon does not control the process.  Tr. 59.
38. The outside collection agency refers the amount due to the credit reporting agency.  Tr. 60.

39. Mr. Moffa’s account was credit reported due to the past charge of $140.67 but Verizon sent a request to remove the account from the credit profile on December 22, 2010 due to the filing of the formal complaint.  Tr. 61.

40. Verizon sent Mr. Moffa a refund check on September 19, 2010 for $39.19 for a separate video account and another refund check for $45.57 for an account with a business line.  Tr. 62.
41. As a result of the formal complaint, Verizon agreed to clear all charges on Mr. Moffa’s account of $140.67 on December 24, 2010.  Tr. 62, 87.  
42. Mr. Moffa does not currently owe Verizon any outstanding balance.  Tr. 87.
43. Moffa Cross Exhibit No. 1 is an itemization of checks written by MJ Moffa Electric, LLC from January 1, 2008 to December 30, 2009.  Moffa Exh. No. 1.
44. Moffa Cross Exhibit No. 1 shows that Mr. Moffa made payments to Verizon on July 8, 2009, August 10, 2009, September 8, 2009 and October 7, 2009.  Moffa Exh. No. 1; Tr. 78-79.
DISCUSSION

Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  In this proceeding, Mr. Moffa questions Verizon’s billing procedures and, in particular, the reasons for which he has been charged late fees.  In addition, Mr. Moffa avers that Verizon’s procedures for collecting outstanding balances are also inappropriate and that he was treated inappropriately by Verizon’s Customer Service Representatives.  Mr. Moffa seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

Mr. Moffa has made three claims in this proceeding.  First, Mr. Moffa complains about Verizon’s billing practices which have caused him to incur late fee charges each month because they do not coincide with his personal bill paying practices.  Second, Mr. Moffa complains about how he was treated by Verizon’s Customer Service Representatives when he raised the billing issue with the Company.  Third, Mr. Moffa complains about Verizon’s process of referring his outstanding balance to a collection agency.
With regard to Mr. Moffa’s primary complaint regarding Verizon’s billing practices which have led to his incurring late fee charges, the main issue is whether Verizon acted consistent with its Commission-approved tariff and any Commission Order or regulation that allows the Company to add a late fee charge to a customer account when a bill is paid later than twenty (20) days from the bill date.

Section 1303 of the Public Utility Code provides:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

66 Pa. C.S. § 1303.  Section 1501 of the Public Utility Code provides, in pertinent part, that “subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.”  66 Pa. C.S. § 1501; see also, 52 Pa. Code § 63.53(a)(“a public utility shall provide telephone service to the public in its service area in accordance with its tariff on file with the Commission.”).
It is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth 1981)(Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  Appellate courts have further held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth 1991).  Furthermore, because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the PUC are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra.
There are several Commission regulations that are also relevant to this matter.  In particular, Section 64.12 of the Commission’s regulations provides that “the due date for payment of a monthly bill shall be at least 20 days from the date of mailing by the LEC to the customer.”  52 Pa. Code § 64.12.
  Commission regulations also provide that “the LEC may not impose a late payment charge unless payment is received more than 5 days after the due date.”  52 Pa. Code § 64.13(2)(ii).  Commission regulations also address accrual of late payment charges.  Section 64.16 provides:

A LEC is prohibited from levying or assessing a late payment charge on an overdue bill in an amount which exceeds 1.25% per month on the full unpaid and overdue balance of the bill.  These charges are to be calculated only on the overdue portions of the bill.

52 Pa. Code § 64.16(a).

As noted above, Verizon Exhibit No. 4 is page from Verizon’s Commission‑approved tariff.  This tariff provides, in pertinent part:
Where payment of any billed amount is not received within 5 days after the due date, the unpaid balance carried forward to the next month’s bill may be subject to a Late Payment Charge in the amount of 1.25% of the unpaid balance.

Vz. Exh. No. 4. This tariff was issued November 1, 2006 with an effective date of April 1, 2007.

In this proceeding, Mr. Moffa argued that Verizon’s billing practices prevented him from being able to pay his telephone bill on time every month.  Mr. Moffa argued that Verizon’s process to issue and mail the bill meant that he received the bill too late for him to be able to pay it on time consistent with his personal and professional billing practices.  Mr. Moffa consistently paid his entire telephone bill, except for the late fee charge that Verizon added to Mr. Moffa’s bill because he believed he did not deserve the late fee charge.  As this continued over the course of a few years, and Mr. Moffa and Verizon were unable to rectify the situation, Mr. Moffa eventually discontinued his service with Verizon and chose another provider for his telecommunications services.  At that time, Verizon referred Mr. Moffa’s account to a collection agency for collection of the outstanding balance and reported the matter to credit agencies.
In response, Verizon contends, through its witness, that Mr. Moffa’s account was always handled by Verizon in accordance with the Commission procedures and Verizon’s tariff.  Verizon believes that the late payment charges are legitimate and correct as billed because Mr. Moffa did not pay his bills on time. 
The record in this case demonstrates that Verizon acted consistent with its Commission-approved tariff and other applicable laws and regulations with regard to Mr. Moffa’s account.  Simply because Verizon’s billing practices do not coincide with Mr. Moffa’s personal bill paying practices does not mean that Verizon acted unreasonably or otherwise violated its tariff or Commission Order or regulation.


Mr. Moffa was given sufficient time to pay his bills without incurring a late fee charge.  Mr. Moffa’s personal decision to not change the date that he pays his Verizon bill is his own choice and does not negate the Company’s ability to charge the late fee pursuant to its Commission-approved tariff.  This is particularly true because Mr. Moffa could have taken actions to avoid incurring the late fee charge.  For example, if Mr. Moffa wanted to maintain his practice of paying all his bills at once, he could have written all his checks earlier in the month and not incurred a late fee charge from Verizon.  Even if Mr. Moffa did not change his own personal bill paying date, Mr. Moffa could still have taken action to avoid incurring the late fee charge by, for example, making a one-time double payment immediately after incurring the initial late fee charge that would have put him one month ahead of his billing cycle.  Had Mr. Moffa done this one time, he never would have incurred a late fee charge from Verizon again while still maintaining his normal bill paying habits.


It appears that Mr. Moffa was faced with a decision to either change his current bill paying practices, at least for his Verizon bill, and avoid incurring a late fee charge, or continue his current personal bill paying procedures and incur the late fee charge from Verizon.  For whatever reasons, Mr. Moffa chose to continue his current personal bill paying procedures and incur the late fee charge from Verizon.  What Mr. Moffa could not choose is to continue his personal bill paying procedures and incur the late fee charge from Verizon but not pay the late fee charge.  Doing so negates the customer’s obligation to pay for utility service received.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); see also, Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).  


It is appreciated that Mr. Moffa is a small business owner and that his work requires him to travel frequently so that it would be more convenient for him to write all his checks once a month.  Tr. 8.  But his decision to pay his bills once a month is a business and personal decision with certain consequences that Mr. Moffa makes on his own accord.  In contrast, for example, Mr. Moffa testified that he writes his checks around the 10th of every month because he gets a discount off of the materials he purchases for his business if he does that.  Tr. 9.  Similarly, Mr. Moffa testified that he chose to bundle his communications services with Verizon so that he does not have to write three checks every month, but could instead just write one.  Tr. 8.  These are all bill paying practices with consequences that Mr. Moffa chose to follow.  Each decision has its own advantages and disadvantages.


Mr. Moffa made the decision to write his checks on a certain date each month, and to bundle his telecom services, knowing it would be more convenient for him and save him money.  Factored into that decision could have been the late fee Verizon was charging him.  It would not be reasonable if all of Verizon’s customers maintained their own individual personal or professional bill paying practices in a manner that caused their bills to be paid late, and then refused to pay any late fee charges, and Mr. Moffa has not demonstrated why it would be reasonable to treat him any different.  Verizon cannot be expected to accommodate all of its customers’ individual bill paying practices, and Mr. Moffa tacitly agreed to abide by Verizon’s tariffs when taking their service.


The Commission’s regulations require that the due date for payment of a monthly bill shall be at least twenty (20) days from the date of mailing by the LEC to the customer.  52 Pa. Code § 64.12, supra.  Mr. Moffa has not demonstrated that Verizon has acted inconsistently with this regulation.  In fact, a review of Verizon Exhibit No. 1 demonstrates that every bill due date is well more than twenty days after the bill date, except for the final bills that were due upon receipt.  Vz. Exh. No. 1.  The twenty (20) days from the bill date which the Commission allows customers to pay their bill incorporates the delays which Mr. Moffa specifically complains of:  finalizing the bill, time for the bill to be mailed and time for the customer to process the bill and mail it back.



As such, Mr. Moffa has not met his burden of proof to demonstrate that Verizon has acted unreasonably or contrary to its Commission-approved tariff or Commission Order or regulation in how it billed Mr. Moffa for his telephone service or charged him late fees.



Next, Mr. Moffa also complained in this proceeding that he received inappropriate treatment from Verizon’s Customer Service Representatives.  In his Complaint, for example, Mr. Moffa stated that he would “be talked to like I was a deadbeat.”  Mr. Moffa said that he “fought with these people constantly” and “it started getting ugly and these people became more and more nasty.”  At the hearing, Mr. Moffa testified that: 
I’ve been on the phone so many times with so many people.  I’ve been put on hold, I’ve been transferred, I’ve been disconnected.  I am very, very frustrated with this, and all the people in the customer service tell you is, well, that is what it is.  You owe this, that is the bottom line, you pay it or we are going to put it on your credit report.

As many times as I talked to them about this problem, at least 50 times they have called me, I’ve called them, I’ve been transferred, I keep getting people telling me that they can solve the problem and no one can solve it.

Tr. 10-11.  Mr. Moffa further testified:
So the customer service people were rude, inconsiderate and arrogant and I will admit, I have lost my temper a couple of times with them because of the simple fact that they just – you know, they don’t listen to what you are telling them.  I’ve been put on hold, like I said, just totally disregarded in many ways.

Tr. 12.  Mr. Moffa referred several times to Verizon harassing him.  Tr. 13, 14, 17.  Mr. Moffa testified that “these people are getting on the phone like a bunch of pitbulls.”  Tr. 14.


In response, Verizon witness Pritts discussed Verizon Exhibits Nos. 5 and 6 during the hearing.  As indicated above, Verizon Exhibits Nos. 5 and 6 are note screens from Verizon’s business office and collections departments respectively of contacts with Mr. Moffa.  Ms. Pritts reviewed Mr. Moffa’s contacts with the Company, as well as the notes made by the Customer Service Representatives for each contact.  From this review, Ms. Pritts noted that “the customer screamed and used abrasive language” at times, Tr. 51, and at other times, hung up.  Tr. 56.  Ms. Pritts concluded her testimony by indicating that “Verizon handled all his contacts in a courteous and professional manner.”  Tr. 63.


There are no Commission regulations establishing a standard of conduct for public utility customer service representatives.  In the absence of specific regulations, Section 1501 of the Public Utility Code governs a public utility’s obligation to provide reasonable service to its customers.  66 Pa. C.S. § 1501.  Section 1501 provides, in pertinent part, that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.”  66 Pa. C.S. § 1501.  In Gallagher v. Bell Telephone Co. of Pa., Docket No. F-8958314, Opinion and Order (entered September 23, 1992)(Gallagher), the Commission held that a public utility had violated Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name and by hanging up on the complainant.  Id.; see also, Joel and Jill Haimes v. PPL Electric Utilities Corporation, Docket No. F-002201447, Order (entered April 3, 2008).


Interactions between a customer and a utility’s customer service representative can be tense at times.  Certainly, Mr. Moffa is frustrated about how Verizon was responding to his concerns about his personal bill paying practices and the late fee charges he was incurring.  The customer deserves the right to be treated with courtesy and respect.  Yet, Mr. Moffa has not provided substantial evidence to demonstrate that any treatment he received from a Verizon Customer Service Representative was unreasonable or violated the Company’s Commission-approved tariff or Commission Order or regulation.  Mr. Moffa has not shown that the level of treatment he received from Verizon’s Customer Service Representative was comparable to that of the service provided in Gallagher.  This is particularly true given that, as indicated above, Verizon has the legal right to collect the late fee charges it imposed on Mr. Moffa’s bills.  Had Mr. Moffa demonstrated that Verizon violated its tariff on the first issue, supra, he may have been better able to claim that he was mistreated by Verizon’s Customer Service Representatives.


As such, Mr. Moffa has not met his burden of proof to demonstrate that Verizon has acted unreasonably or contrary to Commission Order or regulation in how its Customer Service Representatives interacted with him.



Finally, Mr. Moffa also complained that he did not like Verizon’s procedure for referring his past due account to multiple collection agencies.  In his Complaint, for example, Mr. Moffa said he was contacted by at least five (5) collection agencies and “they kept on harassing” him.  Mr. Moffa stated on his Complaint that “they now have a new agency that are calling me daily and they are total jerks and I am not putting up with it anymore.  I want this stopped and I want some retribution and want them to retract this crap on my credit report.”  At the hearing, Mr. Moffa testified that:
So in the meantime, the whole thing was they started sending collection agencies after me and I started getting them and called them up and said, look, it is not a legitimate charge.  Oh, okay, well, put it in writing, so I put it in writing, send it to the collection agency, boom and then it would be done.

Then a week or two later or whatever, I would get another letter from a different collection agency.  I would be, okay, so I call them up and say, I’m disputing this charge, it is not legitimate.  Well, five or six collection agencies later, they don’t stop with one or two, they reported it to my credit report.  

Tr. 16.  Mr. Moffa also testified that he would like to have his credit report corrected.  Tr. 21.


Verizon witness Ms. Pritts testified that it is normal procedure for an account that is disconnected to go to an outside collection agency after ninety (90) days.  Tr. 58.  Ms. Pritts further explained that once a customer goes to collection, it is the collection agency that makes the contacts with the customer, not Verizon.  Tr. 58.  Ms. Pritts also explained that the automated process sends the account from one collection agency to another every thirty (30) days until the amount owed is collected.  Tr. 59.  Ms. Pritts said that Verizon does not control this outside process, including adding the amount due to the credit report.  Tr. 59-60.  Ms. Pritts concluded by stating that Verizon sent a request to the credit agency to remove the account from the credit profile as a result of Mr. Moffa filing a formal complaint and that Verizon followed all of its collection procedures with regard to Mr. Moffa’s account.  Tr. 61.


The Commission has held that it has the authority to evaluate the reasonableness of a utility’s provision of customer billing data to a credit reporting company pursuant to Section 1501 of the Public Utility Code.  See, Goldstein v. Pennsylvania Power and Light Co., Docket No. C‑00981227, Opinion and Order (entered April 30, 1999); citing, 66 Pa. C.S. § 1501.  The Commission has held that it can penalize the utility under Section 3301 of the Public Utility Code but cannot award damages or compensation to the customer for loss of credit or loss of reputation.  Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. PUC 400 (1974).  There are also several cases where the Commission has found that the transmission of billing information to credit reporting companies is consistent with the Commission’s support of public utilities’ efforts to minimize delinquent and uncollectible customer accounts.  Gillespie v. Pennsylvania Electric Co., Docket No. C-00957568, Order (entered July 29, 1996).


The record in this proceeding demonstrates that Verizon has acted consistent with Commission precedent.  Furthermore, given that Verizon has cleared all the charges on Mr. Moffa’s account, including his credit report, the issue is now moot.  While Verizon is not completely absolved of actions taken by the collection agencies that it sends its outstanding accounts, and it is questionable as to the overall value of sending an outstanding bill of $140.67 through the collection process, it appears that Verizon referring Mr. Moffa’s account to the collection agency was not inconsistent with standard collections practice.


Mr. Moffa has not met his burden of proof to demonstrate that Verizon has acted unreasonably or contrary to its Commission-approved tariff or Commission Order or regulation in sending Mr. Moffa’s outstanding balance for collections.



In conclusion, Mr. Moffa failed to carry his burden of proof to demonstrate that Verizon violated any Commission regulation or Order, or the Company’s own Commission-approved tariff, with regard to any of his three claims:  1) Verizon’s billing practices; 2) Verizon’s customer service; and, 3) Verizon’s collection process.  Therefore, Mr. Moffa’s Complaint must be denied.
CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

6. Section 1303 of the Public Utility Code provides:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

66 Pa. C.S. § 1303.  
7. Section 1501 of the Public Utility Code provides, in pertinent part, that “subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.”  66 Pa. C.S. § 1501.

8. Section 63.53 of the Commission’s regulations provides that a public utility shall provide telephone service to the public in its service area in accordance with its tariff on file with the Commission. 52 Pa. Code § 63.53(a).
9. It is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth 1981); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  
10. Appellate courts have held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth 1991).  
11. Because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa Cmwlth 1996); Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377 (Pa. Cmwlth 1979); Brockway Glass, supra.

12. Section 64.12 of the Commission’s regulations provides that “the due date for payment of a monthly bill shall be at least 20 days from the date of mailing by the LEC to the customer.”  52 Pa. Code § 64.12.  
13. A local exchange carrier (LEC) may not impose a late payment charge unless payment is received more than five (5) days after the due date.  52 Pa. Code § 64.13(2)(ii).  
14. Section 64.16 of the Commission’s regulations provides that a LEC is prohibited from levying or assessing a late payment charge on an overdue bill in an amount which exceeds 1.25% per month on the full unpaid and overdue balance of the bill.  These charges are to be calculated only on the overdue portions of the bill.  52 Pa. Code § 64.16(a).

15. By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); see also, Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).  
16. Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.  66 Pa. C.S. § 1501.
17. A public utility violated Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name and by hanging up on the complainant.  Gallagher v. Bell Telephone Co. of Pa., Docket No. F-8958314, Opinion and Order (entered September 23, 1992); see also, Joel and Jill Haimes v. PPL Electric Utilities Corporation, Docket No. F-002201447, Order (entered April 3, 2008).
18. The Commission has the authority to evaluate the reasonableness of a utility’s provision of customer billing data to a credit reporting company pursuant to Section 1501 of the Public Utility Code.  See, Goldstein v. Pennsylvania Power and Light Co., Docket No. C‑00981227, Opinion and Order (entered April 30, 1999); citing, 66 Pa. C.S. § 1501. 

19. The Commission can penalize the utility under section 3301 of the Public Utility Code but cannot award damages or compensation to the customer for loss of credit or loss of reputation.  Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. PUC 400 (1974).  

20. The transmission of billing information to credit reporting companies is consistent with the Commission’s support of public utilities’ efforts to minimize delinquent and uncollectible customer accounts.  Gillespie v. Pennsylvania Electric Co., Docket No. C-00957568, Order (entered July 29, 1996).

21. Mr. Moffa has failed to carry his burden of proof that Verizon has violated it tariff or any Commission regulation or Order or other applicable law.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint of Michael Moffa filed against Verizon Pennsylvania Inc. at docket number C-2010-2212745 is hereby dismissed.
2. That the docket in this proceeding, C-2010-2212745, be marked closed.
Date:
February 6, 2012
______________________________



Joel H. Cheskis


Administrative Law Judge

� 	A “LEC” is a local exchange carrier, or telephone company.  66 Pa. C.S. § 3012.
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