BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John E. Green						:
							:
	v.						:		C-2011-2237672
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 13, 2011, John E. Green (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”).  Mr. Green disputes certain bills he received from PPL Electric Utilities Corporation (“Respondent” or “PPL”) for residential electric service to property that he owned in Tobyhanna, Pennsylvania.  For relief, he wants the electric meter tested and an adjustment of this bill.  Respondent answered the complaint on May 16, 2011 denying any wrongdoing.

		I received this case assignment on November 4, 2011.  A standard Prehearing Order was issued on November 7, 2011.

		A telephonic hearing convened at 1:30 p.m. on December 12, 2011.  Complainant appeared pro se.  Kimberly G. Krupka, Esq., represented the Respondent, which offered four exhibits for the record (“PPL Exhs. 1-2, 4-5”).  The hearing generated 46 pages of notes of testimony.  No briefs were filed.  The record closed on January 11, 2012.

FINDINGS OF FACT

1. Complainant, John E. Green, now resides at 2800 Northwest Second Terrace, Cape Coral, Florida 33993 (N.T. 12).

2. For 50 years until August 12, 2011, Complainant lived at 408 Little Billy Lane, Tobyhanna, Pennsylvania 18466 (N.T. 12-14, 23, 29-30; PPL Exh. 1).

3. Respondent, PPL Electric Utilities Corporation, provided residential electric service to Complainant at 408 Little Billy Lane (N.T. 16).

4. The residence at 408 Little Billy Lane consisted of a three bedroom ranch house with a living room, dining room, kitchen and bathroom, all on one floor.  There was no basement (N.T. 14-15).

5. During the relevant time period, Complainant lived there alone (N.T. 15).

6. For electrical appliances, Complainant claims to have had a television, refrigerator, oven, microwave, water heater, 47 feet of baseboard heaters in the bedrooms, and a filter/pump for an above-ground swimming pool that he claims that he ran for 15-20 minutes twice a week during the summer (N.T. 15-18).

7. Complainant insists that he burned wood in his fireplace as the main source of heat in his home.  He claims he burned wood “24/7,” except when he was sleeping. Then, he states that his home would stay warm about six hours, which is how long he slept (N.T. 16).

8. Complainant admits that an electrical extension cord ran from his house to a small trailer on his property, but he insists the trailer was owned by a friend, who used the trailer during the fall hunting season.  The friend would only use electricity for a single light bulb (N.T. 19-20).

9. Complainant contends the electric bills he received for the cold weather months of November through March of each year were unreasonably high, since he was burning wood to heat his home.  He believes his electric usage should have been no more than 3,000 kWh per month (N.T. 17, 19-20, 24).

10. Complainant insists that he “pretty much never” used his electric baseboard heaters.  He claims that he would shut off the electricity at the fuse box whenever he left the house (N.T. 21-22, 25).

11. Because he believes his bills were too high, Complainant asserts he does not owe Respondent anything on this account (N.T. 24).

12. While living in Florida now, Complainant notes that his electric bills are $62.00 a month (N.T. 21, 25-26, 39).

13. Complainant’s electric meter was located outside the house (N.T. 23).

14. Respondent installed an electric meter at Complainant’s residence on August 7, 2003 (N.T. 29).

15. The final amount owed on this account is $509.13 (N.T. 30-32; PPL Exh. 1).

16. During an interview with a representative of Respondent on December 12, 2010, Complainant stated that he used electric baseboard heaters in the bedrooms (N.T. 34; PPL Exh. 2).

17. On January 5, 2011, a representative of Respondent met with Complainant at his residence to investigate his high bill complaint.  He discovered the house was built in 1964.  It had 47 feet of electric baseboard heaters and an extension cord ran to a trailer on the property.  The representative also found an electric range, microwave oven, drip coffee maker, stackable washer and dryer, 14-18 cubic foot refrigerator, water heater, two television sets, satellite dish, vacuum cleaner, and well pump (N.T. 32-34, 37; PPL Exh. 2).

18. Respondent pulled Complainant’s electric meter on April 28, 2011 and tested it on May 4, 2011, finding that it was on average 100% accurate (N.T. 34-35; PPL Exh. 4).

19. Respondent estimates the electric baseboard heaters have the potential to draw 8,460 kWh in a 30 day period.  The remaining electrical appliances have the potential to use 978 kWh in a 30 day period, for a total of 9,438 kWh.  Respondent assigned no usage for the trailer on Complainant’s property (N.T. 36-37; PPL Exh. 5).

20. During the two years preceding the hearing, Complainant’s highest electric bill was for 3,992 kWh for the billing cycle ending January 19, 2010 (N.T. 37; PPL Exh. 1).

21. Respondent posits it has never recorded greater usage for Complainant than his potential consumption (N.T. 38; PPL Exh. 1).

DISCUSSION

		Complainant disputes the bills that he received from Respondent for residential electric service during the cold weather months of November through March of each year, because he burned wood to heat his home and he did not use electric heat.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, substantial evidence in the record must support the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case 
where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute,[footnoteRef:1] it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001). [1:  	In this case, Respondent pulled Complainant’s electric meter on April 28, 2011 and tested it on May 4, 2011, finding that it was on average 100% accurate (N.T. 34-35; PPL Exh. 4).] 


		The “Waldron Rule” is nothing more than an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-706 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Kupstas v. Pennsylvania Gas & Water Company, Docket No. F-09136863 (Order entered September 17, 1992).  The Commission applied the Waldron Rule to a commercial account in Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995).  Application of these criteria to the present case reveals Complainant has not carried his burden of proving that he is entitled to the relief he seeks.

		While he now lives in Florida, Complainant, while residing in Tobyhanna, Pennsylvania, lived alone in a three bedroom ranch house with a living room, dining room, kitchen and bathroom, all on one floor.  There was no basement (N.T. 14-15).  In response to his complaint of unreasonably high bills, a representative of Respondent met with Complainant at his residence on January 5, 2011.  The representative discovered the house was built in 1964.  It had 47 feet of electric baseboard heaters and an extension cord ran to a trailer on the property.  The representative also found an electric range, microwave oven, drip coffee maker, stackable washer and dryer, 14-18 cubic foot refrigerator, water heater, two television sets, satellite dish, vacuum cleaner, and well pump (N.T. 32-34, 37; PPL Exh. 2).

		Respondent estimates the electric baseboard heaters have the potential to draw 8,460 kWh in a 30 day period.  The remaining electrical appliances have the potential to use 978 kWh in a 30 day period, for a total of 9,438 kWh.  Respondent assigns no usage for the trailer on Complainant’s property (N.T. 36-37; PPL Exh. 5).  During the two years preceding the hearing, Complainant’s highest electric bill was for 3,992 kWh for the billing cycle ending January 19, 2010 (N.T. 37; PPL Exh. 1).  In fact, a full review of this Account’s Activity Statement, covering the period of July 12, 2007 until August 12, 2011, discloses the highest bill was for 4,388 kWh during the January 19, 2009 billing cycle (PPL Exh. 1).

[bookmark: _GoBack]		These data follow a consistent pattern whereby Complainant’s highest recorded electric usage occurred during the cold weather months of November through March of each year depicted in this Account’s Activity Statement.  Id.  While Complainant insists he burned wood to heat his home (N.T. 17, 19-20, 24) and he “pretty much never” used his electric baseboard heaters (N.T. 21-22, 25), the fact is he admitted during an interview with Respondent’s representative on December 12, 2010 that he used electric baseboard heaters in the bedrooms (N.T. 34; PPL Exh. 2).  Obviously, use of these electric baseboard heaters could account for Complainant’s higher recorded consumption during the winter.

		Finally, Complainant’s claim that he only pays $62.00 a month for electricity now while living in Florida is not persuasive.  Many circumstances may account for the difference.  The most obvious, of course, is the milder weather in Florida.  Another could be a difference in rates between the utilities.  In summary, Complainant has failed to meet his burden of proving Respondent’s bills were unreasonably high.  For these reasons, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.

2. Complainant has failed to meet his burden of proving that Respondent has over-billed him for the electric service that it has provided or otherwise violated the Public Utility Code, a regulation or an Order of the Commission.  66 Pa. C.S. §332(a).


ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of John E. Green against PPL Electric Utilities Corporation at Docket No. C-2011-2237672 is hereby denied.


Date: January 30, 2012										
							John H. Corbett, Jr.
							Administrative Law Judge
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