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HISTORY OF THE PROCEEDING
On January 31, 2011, Terry McDaniel (“Complainant”) filed a complaint against Pennsylvania Power Company (“Respondent” or “Penn Power”) with the Pennsylvania Public Utility Commission (“Commission”) at Docket No. C-2011-2224783.  Mr. McDaniel complains that Penn Power broke its agreement to offer him a discounted electric rate for converting his home to all electric.  Even though Penn Power’s current rates have been approved by the Commission, Mr. McDaniel wants Penn Power to honor its previous agreement with him to offer a discounted electric rate.  On March 2, 2011, Penn Power filed an Answer and New Matter with a Notice to Plead attached thereto.  On that same date, Penn Power also filed Preliminary Objections with a Notice to Plead attached thereto.  On March 17, 2011, Mr. McDaniel filed a reply to Penn Power’s New Matter.  A Motion Judge Assignment Notice was mailed to Complainant and Respondent (“the Parties”) on March 23, 2011.  
On August 16, 2011, the undersigned Administrative Law Judge (“ALJ”) issued an Order Denying Respondent’s Preliminary Objections.  The Order further provided that,
Mr. McDaniel must prove that facts and circumstances have changed so drastically as to render the application of the Commission-approved tariff provisions unreasonable.  Respondent’s Preliminary Objections are denied.  This matter will be scheduled for an initial telephone hearing where Mr. McDaniel shall bear the burden of proof.  

On August 22, 2011, a Telephone Hearing Notice was issued scheduling an initial telephonic hearing for Monday, October 3, 2011, at 10:00 a.m.  A Prehearing Order was issued on August 23, 2011.  The initial telephonic hearing was held as scheduled.  Complainant appeared pro se and testified on his own behalf.  He did not offer any exhibits.  After Complainant finished presenting his case, counsel for Penn Power, Bridgid M. Good, Esquire, orally renewed her motion to dismiss the complaint and the motion was granted.   On October 17, 2011, an Interim Order Closing the Hearing Record was issued.  This Initial Decision memorializes the ruling made at the hearing.  
                                 FINDINGS OF FACT
1. Complainant, Terry McDaniel, is a residential electric customer of 

Respondent, Penn Power (Tr. 8-11).

2. Complainant resides at 293 Douglas Road, Beaver Falls, Pennsylvania 

(Tr. 8-9).

3. In the early 1990’s, Mr. McDaniel converted his home to all electric to 

take advantage of the Residential Heat (RH) rate schedule offered by Penn Power at that time (Tr. 8-11).

4. The elimination of declining block rates in Rate Schedule RH was mandated and approved by the Commission.

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.

Complainant, in his Reply to New Matter dated March 12, 2011, states as follows:

I am not claiming that Penn Power violated any law.  The Penn Power Tariff Rate schedule RH Supplement #80 to Electric Pa. P.U.C. #30 Original Sheet #16.1 effective May 9, 1989 should be honored.  The rate was set to cut back usage of oil and gas, and start the process of ‘GOING GREEN’ it was also based upon consumption; I feel the P.U.C. is used for an excuse to remove the RH rate.

At the hearing on October 3, 2011, Complainant argued that the Residential Heat (RH) rate schedule should be “grandfathered” to existing customers like him.  Tr. 10-11.  This same argument was raised and rejected in a factually similar complaint involving Penn Power.  In Deborah Sereday v. Pennsylvania Power Company, Docket No. C-2008-2066635 (April 23, 2009), Administrative Law Judge Robert P. Meehan rejected this argument regarding “grandfathering” the RH rate schedule and dismissed the complaint.  In Sereday, ALJ Meehan opined that Penn Power’s elimination of the declining block rates in Rate Schedule RH is consistent with decisions of the Commission.  
On February 8, 2007, at Docket No. M-00070029, the Commission adopted a proposed policy statement order addressing elements of the default service regulatory framework, including default service program terms, electric generation supply procurement and competitive bid solicitation process.  This Order was published for public comment in the Pennsylvania Bulletin on March 24, 2007, 37 Pa. B. 1335, et. seq.  The Commission’s Order included a proposed Section 69.1810, pertaining to retail rate design.  With respect to this proposed Section, the Commission stated:

The Commission finds that the PTC should reflect the cost of energy incurred, and that any disincentives to energy conservation should be eliminated from rate design. The proposed regulations expressly prohibit the PTC from being adjusted lower with increased customer usage. Accordingly, the design feature commonly known as “declining blocks” must be eliminated from rate design. The policy statement reaffirms this, and further provides that demand charges should be removed. We observe that Duquesne Light Company, in its most recent default service filing, is planning to discontinue all declining blocks and demand charges by 2010. (Emphasis added.)



On May 10, 2007, the Commission adopted a final rulemaking order, at Docket No. L-00040169, pertaining to the provision of default service, defining the obligation of electric distribution companies to serve retail customers at the conclusion of their respective transition periods.  This Order was published in the Pennsylvania Bulletin on September 15, 2007.  With respect to declining block rates, the Commission, in its May 10, 2007 Order stated:

Rate design should be simplified to provide normal incentives for energy conservation and to facilitate customer choice. This will be done through the elimination of declining block rates and some demand charges. These designs may be gradually phased out to mitigate the bill impact for customers. Each default service customer will be offered a single rate option, which will be displayed on a customer's monthly bill as the Price-to-Compare (PTC). The PTC is an informational tool designed to facilitate customer choice, and represents the sum of all unbundled generation and transmission charges associated with default service. (Emphasis added.)




*


*


*

To provide normal incentives for conservation, and to reflect the actual cost of energy, we have revised § 54.187(c). The revised language will have the effect of eliminating “declining blocks” from rate schedules. Some EDC rate schedules currently provide that the rate charged per kWh declines once the customer uses a certain amount of electricity in a given month, such as 1000 kW. This provision would require those rate designs for default service to be eliminated.




*


*


*

Declining Blocks and Demand Charges
The Commission received comments both for and against the elimination of declining blocks in response to the ANOFR. Some parties, such as the OCA, warned that their abrupt elimination may lead to rate shock for certain customer classes. Others, like IECPA, Allegheny, US Steel, and PECO, believe that demand charges and/or declining blocks are an appropriate element of rate design.

In addressing these comments, we will review UGI’s most recent default service plan. On April 17, 2006, UGI filed a petition with the Commission to establish default service rates for the 2007--2009 period. After the proceeding was initiated, UGI and several other interested parties initiated settlement discussions. A Joint Petition for Settlement was filed with the Commission on June 1, 2006. The signatories included UGI, the OCA, the OSBA and Constellation.

Under the terms of the settlement, UGI agreed to phase out some declining block rates and generation demand charges over a 3 year period. UGI attached the testimony of David C. Beasten, Director of Electric Power Supply and Rates, in support of the settlement. On the topic of declining blocks, Mr. Beasten testified:

When one purchases energy in the market, one generally pays the same price for all the energy purchased. Having declining block rates for generation service thus gives a false price signal to customers.

Mr. Beasten explained that immediate elimination of these rates could result in rate shock for some customers. Accordingly, UGI proposed to phase out these rates over three years. The Commission accepted this proposal, and approved the Joint Settlement. Petition of UGI Utilities, Inc.--Electric Division for Approval to Implement 2007-2009 Default Service Tariff Provisions on One Day’s Advance Notice, Docket No. P‑00062212 (Order entered June 22, 2006).

We still agree with Mr. Beasten’s testimony that declining block rates for default service gives false price signals to customers. This false price signal discourages energy conservation and complicates retail choice. Therefore, the requirement to eliminate all declining block rates will remain in the final version of this rule.

Section 54.187(c) of the Commission’s regulations, 52 Pa. Code §54.187(c), referenced in the preceding excerpts from the Commission’s May 10, 2007 Order, specifically provides that:

The rates charged for default service may not decline with the increase in kilowatt hours of electricity used by a default service customer in a billing period.



It is clear that the Commission has determined that, in moving from a regulated to a competitive electric supply market, the continued use of declining block rates is inappropriate and is to be eliminated.  To mitigate the impact of the elimination of declining block grants, the Commission encouraged the electric utilities to gradually phase out this type of rate design over a two to three-year period.  Penn Power’s June 2008 notice to its customers that this type of rate would be completely eliminated by June of 2011 is consistent with the Orders of the Commission.  Tr. 10.
Penn Power filed Preliminary Objections in the instant case.  Those Preliminary Objections were denied by Order issued on August 16, 2011.  In the Order denying the Preliminary Objections, the undersigned ALJ made clear the fact that Commission-approved tariffs have the force of law.  A complainant may evade the effect of an existing tariff by proving that the “facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.”
  This burden of proving these facts rests upon the complainant and it is a heavy burden.
  Tariff provisions previously approved by the Commission are prima facie reasonable.
  

The Order denying the Preliminary Objections specified that Mr. McDaniel must prove that the facts and circumstances have changed so drastically as to render the application of the Commission-approved tariff provisions unreasonable.  No evidence was presented by Mr. McDaniel at the hearing regarding a change in the facts or circumstances that would render application of the Commission-approved tariff unreasonable.    

At the hearing, Mr. McDaniel renewed his argument that the RH rate schedule should be grandfathered by Penn Power.  At the conclusion of Complainant’s testimony, after declining to cross-examine Complainant, counsel for Penn Power made a motion to dismiss the complaint.  Based upon the foregoing discussion and the Order Denying Respondent’s Preliminary Objections issued on August 16, 2011, the undersigned granted the motion to dismiss for failure to satisfy the burden of proof. 

CONCLUSIONS OF LAW
1. The parties to and the subject matter of this billing dispute complaint 

proceeding are properly before the Commission.
2. Mr. McDaniel is the party requesting relief from the Commission and has the burden of proof.

3. Mr. McDaniel has failed to satisfy the burden of proving that facts and

circumstances have changed so drastically as to render the application of the tariff provision eliminating declining block rates (Rate Schedule RH) unreasonable.  

4. Mr. McDaniel’s complaint should be dismissed for failure to meet the burden of proof. 
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint of Terry McDaniel against Pennsylvania Power Company, at Docket No. C-2011-2224783, is dismissed for failure to satisfy the burden of proof.   
2.
That the Docket in this proceeding be marked closed.  
Date:
January 6, 2012



___________________________







Mark A. Hoyer 








Administrative Law Judge
� 	Shenango Township Board of Supervisors v. Pa. Public Util. Comm’n, 606 A.2d 910, 913 (Pa. Cmwlth. 1996).
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