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Angela T. Jones
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HISTORY OF THE PROCEEDING

On June 1, 2010, Roy Winston (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant alleged incorrect charges on his PGW gas bill for his property at 3029 Germantown Avenue, Philadelphia, PA 19133 (“service address”).  Complainant requested an investigation into the amount owed for billed gas service at the service address and whether he should be billed as a residential or commercial user of PGW gas service.  Complainant alleged that he has been at the service address for over 30 years and it has never been altered in structure or use.  Complainant wished to resolve the abovementioned issues.
On June 21, 2010, Laureto Farinas, Esquire, counsel for PGW, filed an Answer to this dispute for the Company.  PGW denied that Complainant was incorrectly billed for gas service at the service address.  PGW admitted that the Complainant’s service address is listed at a commercial rate.  PGW contended that Complainant was erroneously enrolled in a customer assistance program (“CAP”) because the mixed use of residence, pool hall and grocery store disqualifies the service address for enrollment in CAP.
  The Company contended that if the service address were to be enrolled in CAP, ratepayers would subsidize gas energy cost of the Complainant’s business, which is inappropriate.  PGW admitted that Complainant has been a customer for 30 years at the service address.  

PGW was present at the service address on January 21, 2009, for a service order for a heater.  While at the service address, PGW discovered a pool hall and a grocery store on the premises.  Consequently, on January 21, 2009, PGW made the Complainant’s status in the Company’s CAP inactive due to the mixed residential and commercial use of the service account.  On March 2, 2009, PGW called the Complainant and advised him that his service account was considered commercial and he is no longer eligible to participate in the Company’s CAP.  As of May 5, 2010, Complainant’s total account balance was $7,551.61.  

Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”).  By decision dated March 31, 2010, BCS concluded that the Complainant’s account was commercial with residential end use.  BCS directed that the Complainant be placed on a monthly payment plan consisting of $443 per month budget payment plus $109 per month towards his arrearage with late payment charges already incurred waived.  PGW requested that the Commission find against the Complainant in this formal Complaint and affirm the BCS decision.    
On April 7, 2011, PGW filed a Motion to Consolidate this complaint with Winston v. Philadelphia Gas Works, at Docket No. F-2010-2171931.  Docket No. F-2010-2171931 was scheduled for Initial Hearing on Friday, May 20, 2011, with the undersigned ALJ presiding.  PGW alleged that both Dockets, No. F-2010-2171931 and C-2010-2181504, involved the same parties and the same factual events regarding the classification of the customer and the correct billing for usage at the service address.  PGW alleged that the same witnesses for both parties would be present for both formal complaints.  PGW stated that for judicial economy all parties are best served if the hearings are conducted at the same time under one presiding officer.  

A Hearing Notice dated May 27, 2011, notified the parties that an Initial Hearing was scheduled for Friday, July 1, 2011, at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (“ALJ”).
 

A Prehearing Order, dated June 6, 2011, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 

The Prehearing Order acknowledged the PGW Motion to Consolidate this Complaint with the formal complaint of the Complainant at Docket No. F-2010-2171931 alleging the matters in dispute are the same, involved the same parties and witnesses, and revolved around the same factual events.  However, the Prehearing Order stated that the evidentiary hearing at Docket No. F-2010-2171931 already occurred and found the Motion to Consolidate untimely.  
On June 22, 2011, PGW filed a Petition for Continuance based upon the belief that the Complainant was deceased.  In Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, the scheduled telephonic hearing convened but the Complainant did not appear.  Both the undersigned and PGW received information indicating that the Complainant is deceased.  Additionally, the telephone number provided as contact for the Complainant is disconnected and the gas service at the service address is no longer in the name of the Complainant.  PGW stated that through additional research using the Complainant’s social security number, PGW found information that the Complainant passed away on July 21, 2010.  PGW alleged that the evidentiary hearing scheduled for this Complaint at Docket No. C-2010-2181504, be continued until final disposition of Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, because the instant matter may be subject to dismissal on the principal of res judicata.  
By Order dated June 29, 2011, the undersigned granted the Petition for Continuance and requested that PGW provide a status report by October 31, 2011, or the appropriate document for disposition within 20 days of an entered Final Commission Order at Docket No. F-2010-2171931, whichever occurred first.  

The Commission’s Final Order for Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, was entered July 26, 2011.  The Final Order affirmed the Initial Decision of the undersigned which dismissed the formal complaint for failure to prosecute.
On November 18, 2011, PGW filed a Motion to Dismiss (“Motion”) this Complaint because the substance of the instant Complaint has been dismissed by the Commission in Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, Final Order entered July 26, 2011.  PGW alleged that the principal of res judicata should bar the Complainant’s successor in interest in the affairs of Mr. Winston to pursue this matter because the facts have been decided and ruled upon by this Commission in the aforementioned Final Order at Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931.

This Motion for dismissal is ripe for ruling.
DISCUSSION

The issue in this proceeding is whether the elements of res judicata are met in the instant Complaint as compared with what has already been adjudicated by this Commission at Docket No. F-2010-2171931.  The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and to be heard.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649, 654 (Pa. Super. 2000).  
The doctrine of “res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994).  This principle was explained by ALJ Weismandel as follows:

The terms res judicata and collateral estoppel have been replaced in recent years in an effort to clarify the difference between the two (collateral estoppel was frequently called “broad res judicata” while res judicata was described as “technical” or “strict res judicata” when distinguishing it from broad res judicata).  The current terms (adopted by the drafters of the Restatement (Second) of Judgments) are claim preclusion and issue preclusion.


Claim preclusion, formerly technical or strict res judicata, is the term used to describe the effects of merger and bar a prior judgment will have in a later action.  Matters which were actually litigated and also matters which should have been litigated in prior actions as part of the same cause of action will not be allowed to be re-litigated in a subsequent action.


Issue preclusion, formerly collateral estoppel, prevents the re-litigation of an issue of fact or law which was actually litigated in a prior proceeding and was necessary to the original judgment.


Claim preclusion applies only when four conditions all exist:  (1) identity of the subject matter; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the quality or capacity (legal status) of the parties suing or being sued.


Issue preclusion does not require an identity of the parties, but does require: (1) the issue(s) decided by a prior final judgment is identical with the one(s) presented in the later action; (2) the issue(s) was actually litigated; (3) the party against whom issue preclusion is asserted was a party or in privy with a party to the prior litigation; and (4) the determination of the issue(s) was essential to the prior final judgment.


Thorough discussion of both doctrines, under their old and new names respectively, may be found in Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975) and Hebden v. W.C.A.B. (Bethenergy Mines, Inc.), 142 Pa. Commw. 176, 597 A.2d 182 (1991)(Allocatur granted in 604 A.2d 251). 
Pa. Publ. Util. Comm’n Schuylkill Twp. v. Borough of Phoenixville, 1993 Pa. PUC LEXIS 78 (October 1, 1993 Order by ALJ Wayne L. Weismandel)(emphasis added).


ALJ Corbett quotes the Commission’s explanation of res judicata and collateral estoppel in O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa.P.U.C. 98, 104 (1992) as follows:

The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983).


Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issues decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privy with a party to the prior adjudication, and (4) the party against whom the pleas is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983). 

Jordan v. The United Telephone Company of Pennsylvania, 1995 Pa. PUC LEXIS 158, 22-24 (Initial Decision dated December 22, 1995).


ALJ Corbett also cites the Commission’s Public Utility Code, 


Besides the doctrines of res judicata and collateral estoppel, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that:


Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.

Id at 24.


The analysis turns to comparing the two complaints.

The first complaint (Docket No. F-2010-2171931) states,

Paragraph 4A.  There are incorrect charges on my bill.

I received a notice that my utility service is being terminated.

Paragraph 4B.  They want to charge be [sic] all this back money for this building which they [sic] is commercial. I have had this building since 1982 and it always been the same. (further comment)  I Roy Winston been living in this building since 1982.  And I always paid my gas bill on time and every time.  Last year in Jan. of 2009 I had trouble with my heater and the man who fix it was from the gas company he went back and told PGW that I had super market.  Then they start telling I had a commercial building.  My building always been the same.  I am 78 years old and never had any trouble before.  I don’t know why they want to charge all this back money for somethin [sic] that always been the same.  I would you [sic] to help me get thourgh [sic] this please.  Thank you,

Roy Winston
Paragraph 5. Relief  I would like for someone to come check out my building because I can’t get the Phila. Gas Works to do it.  They say I have a commercial building which I do not.
Docket No. F-2010-2171931.

The current Complaint at issue which was filed on June 1, 2010, states:

Paragraph 4A: I want to oppose the company’s proposed rate increase.  

There are incorrect charges on my bill.

Paragraph 4B.  (further comment)  I Roy Winston is [sic] writing to complain about the complaint that PGW has against me about my bill.  They say that I have a pool hall and a grocery store and a commercial building and they want to charge me as such.  I have had this building for over 30 years and it have [sic] been the same way all the time all of a sudden starting last year they start to complain after all this time.  Reason why I don’t know.  I just want to get this thing settle [sic] once and for all.  

Your truly,

 Roy Winston 

Paragraph 5, Relief:

I Roy Winston would like for someone to come out from the P.U.C. and investigate my building.  So we can settle this dispute about my property that the gas company say [sic] I owe for gas and about weather [sic] my building is a commercial or is it a residential and PGW also say that I have a pool hall & grocery store.  So I want someone to come out. 
Docket No. C-2010-2181504.

For the doctrine to prevail four conditions must be met:

(1) Identity of issues; 

(2) Identity of causes of action;

(3) Identity of persons and parties to the action; and 

(4) Identity of the quality and capacity of the parties suing or sued.

Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).   

The identity of the thing sued is the same in both actions.  Complainant disputes the accuracy of his bills, and requests a determination of what classification he should be in as a customer; that is whether residential or commercial.  The cause of action is the same, which is that PGW violated Commission regulations through inaccurate and improper billing.  Each case involved the Complainant and PGW so the parties involved are the same.  Finally, the parties involved are acting in the same capacities; Complainant is the customer in both proceedings and PGW is the Respondent, public utility, in both proceedings.  
In essence, Complainant has filed another formal complaint approximately six weeks later to address what was claimed at Docket No. F-2010-2171931.  It is concluded that the doctrine of res judicata applies to this Complaint.  Moreover, the Commission has entered a Final Order at Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, entered July 26, 2011.  The matter is closed and has not been reopened or reversed on an appeal.  Consequently, pursuant to 66 Pa.C.S. § 316, the Final Order at Docket No. F-2010-2171931, shall be conclusive for all the parties affected.

Lastly, the undersigned requested the Respondent file a motion requesting the Commission to act on this instant Complaint cognizant that the Complainant may have died.  The undersigned desired to ensure that any estate action or action by Complainant’s representative that may have been ripe regarding this Complaint, had due process; that is, notice and an opportunity to be heard on this action before this Commission.  Respondent did file its Motion to Dismiss this Complaint on November 18, 2011.  To date, there has been no response to the Motion by the Respondent. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant, Roy Winston presented the same claims that were presented in Winston v. Philadelphia Gas Works, Final Order, Docket No. F-2010-2171931, entered July 26, 2011.  In comparing the instant formal Complaint to that at Docket No. F-2010-2171913, the identity of: (1) issues, causes of action; persons and parties of action; and quality and capacity of the parties suing or being sued are the same.  Thus, the doctrine of res judicata prevails as resolution to this formal Complaint.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Laureto Farinas, Esquire on behalf of Philadelphia Gas Works to dismiss the formal Complaint of Roy Winston at Docket No. C-2010-2181504 is granted.

2.
That the formal Complaint filed by Roy Winston against Philadelphia Gas Works at Docket No. C-2010-2181504 is dismissed due to the doctrine of res judicata.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: February 2, 2012
_________________________________






Angela T. Jones






Administrative Law Judge
� 	The service address has a pool hall and grocery store on the first floor and a residence above the first floor.


� 	This Complaint at Docket No. C-2010-2181504 did not have an assigned presiding officer when the Motion to Consolidate was filed.  It was problematic to consolidate this case timely since it was assigned to the undersigned ALJ after the evidentiary hearing of the companion case at Docket No. F-2010-2171931.
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