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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is a Petition to Reopen the Record[footnoteRef:1] filed by Mary Jane Nestorick (Complainant) on December 28, 2011, to the Initial Decision of Special Agent (SA) Tiffany Hunt issued herein on December 5, 2011.  No answer to the Petition has been filed.   [1:            As discussed further herein, the Petition is a letter claiming that the Complainant was not notified of the hearing and requesting that the Complainant be given an opportunity to speak to her case.  The Petition was filed after the deadline for filing Exceptions and does not state any specific objection to the Initial Decision.  Consequently, we will treat the letter as a Petition to Reopen the Record, which may be filed at any time after the record is closed but before a final decision is issued.  52 Pa. Code § 5.571(a). 
] 


History of Proceeding

On October 6, 2010, the Complainant filed a Formal Complaint against UGI Utilities, Inc. (Respondent) alleging the following: (1) that she had received a termination letter and needed a few more days to pay the amount owed; and (2) that she needed a payment plan on the security deposit. As relief, she requested a lower payment arrangement.  On October 26, 2010, the Respondent filed an Answer to the Complaint.  

By Telephone Hearing Notice dated September 2, 2011, the Office of Administrative Law Judge (OALJ) notified the Parties that an initial telephonic hearing in this case was scheduled for October 11, 2011, at 10:00 a.m.  On September 6, 2011, the SA issued a Prehearing Order setting forth the date and time of the scheduled hearing.

The Prehearing Order further advised the Parties, inter alia, as follows:

You must be available when contacted by the presiding officer or your case will be dismissed.  If you will be at a telephone number that is different than the number on the hearing notice, you must notify me of that telephone number before the hearing.

Prehearing Order at 1 (emphasis in the original). 

The Telephone Hearing Notice and the Prehearing Order were mailed via first-class mail through the United States Postal Service to the address in Nanticoke, Pennsylvania, provided by Complainant in her Formal Complaint.  Neither the Telephone Hearing Notice nor the Prehearing Order was returned by the United States Postal Service as “Not Deliverable.”  

On October 11, 2011, the SA convened the hearing as scheduled.  The SA made two separate attempts to contact the Complainant at the telephone number Complainant provided to the OALJ in her Complaint.  The SA first attempted to call Complainant’s telephone number at 10:00 a.m. and repeated the attempt at 10:17 a.m.  On each occasion, no one answered the telephone.  The SA also left messages on Complainant’s telephone answering machine, in which she identified herself and advised the Complainant that this was the date and time for the scheduled hearing.  I.D. at 2.

During the 10:00 ‑ 10:17 a.m. interval, the SA verified that her voice mail and e-mail contained no messages from the Complainant indicating that the Complainant would be unable to attend the hearing.  The SA also verified that the staff of the OALJ in Harrisburg had not received any messages from the Complainant indicating that she was unable to attend the hearing.  I.D. at 2.

The Respondent moved to dismiss the Complaint for lack of prosecution.  
No witness was presented for testimony and no exhibits were admitted into evidence, although the Respondent was prepared to proceed with its witness and evidence.  No briefs were filed.  

By Initial Decision issued December 5, 2011, the SA recommended, inter alia, that the Complaint be dismissed, with prejudice, due to the Complainant’s failure to prosecute.  I.D. at 7.  The Petition was filed as above noted.   
	
Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, SA Hunt reached twelve Findings of Fact, I.D. at 3‑4, and six Conclusions of Law.  I.D. at 6-7.  We shall adopt and incorporate herein by reference the SA’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standard

		A petition to reopen the record prior to a final decision is governed by our Regulation at Section 5.571, 52 Pa. Code § 5.571.  That Section, in pertinent part, is as follows:  

5.571.  Reopening prior to a final decision 

(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence.

(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.

***

(d)	The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.

***

(2)	The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission.

Petition to Reopen

		The Complainant’s Petition is succinct, and it will be quoted in full:

I was not notified of the hearing and returned home to a voicemail.   I would like an opportunity to speak my case.  
 
Petition at 1.

Disposition

		We note initially that, as the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them, Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  The due process requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  I.D. at 5.  

As above noted, the OALJ sent the notice of the initial telephonic hearing to the Complainant on September 2, 2011, by regular first-class mail, to the address she listed in the Complaint.  The notice was not returned to the sender.  The Prehearing Order, dated September 6, 2011, was sent to the same address by regular first-class mail.  That Order was similarly not returned by the United States Postal Service as non-deliverable.  Id. at 3.  We see no reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  We therefore deny the Petition.

		Finally, we note that, once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  Additionally, the Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993).  See also, 52 Pa. Code § 5.245(a).  Consequently, we will adopt the Initial Decision.

Conclusion

		We have reviewed the record as developed in this proceeding, including the SA’s Initial Decision, as well as the Petition filed in response thereto.  Premised upon our review of the record evidence, we conclude that the Petition filed by the Complainant is not meritorious, and, accordingly, it will be denied.  The SA’s Initial Decision will be adopted; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition to Reopen the Record filed by Mary Jane Nestorick to the Initial Decision of Special Agent Tiffany A. Hunt issued on December 5, 2011, is denied.

		2.	That the Initial Decision of Special Agent Tiffany A. Hunt herein is adopted.

		3.	That the Formal Complaint of Mary Jane Nestorick against UGI Utilities, Inc., is dismissed, with prejudice, for failure to prosecute.	

4.	That Docket No. C-2010-2202901 is marked closed.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 16, 2012

ORDER ENTERED:  February 16, 2012
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