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Donna Sue Parsons								     C-2010-2177252
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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Donna Sue Parsons (Complainant), on August 15, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued on July 26, 2011.  West Penn Power Company (West Penn) filed Replies to Exceptions on August 26, 2011.  For the reasons stated below, we deny the Exceptions and adopt the ALJ’s Initial Decision.       



History of the Proceeding

On May 7, 2010, the Complainant filed a Formal Complaint (Complaint) disputing certain bills she received for residential electric service.  More specifically, she alleged the following:  (1) she was not properly credited for payments made; (2) West Penn engaged in collection action after she made the payments; and (3) she was improperly charged a security deposit.  

On June 9, 2010, West Penn filed an Answer to the Complaint (Answer) in which it denied the allegations and requested that the Complaint be dismissed.  West Penn indicated that the Complainant made four payments in April 2010, part of which was applied to the existing security deposit balance, and the rest to the arrearage.  At that time, the security deposit had been paid in full.  Answer at 1.  

The Telephonic Hearing in this matter was held on April 7, 2011.               The Complainant appeared pro se, testified on her own behalf and introduced five exhibits.  West Penn was represented by counsel and presented the testimony of one witness.  West Penn introduced two exhibits.

In the Initial Decision, issued July 26, 2011, the ALJ concluded that the Complainant failed to meet her burden of proving any of her claims against West Penn.  I.D. at 16.  As previously noted, the Complainant filed Exceptions on August 15, 2011.  West Penn filed Replies to Exceptions on August 26, 2011.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

			While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.

ALJ Corbett made thirty-seven Findings of Fact and reached three Conclusions of Law.  I.D. at 2-7, 16.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Section 1404(a) of the Code, 66 Pa. C.S. § 1404(a), limits the authority of the Commission to review the appropriateness of a public utility imposing a security deposit on a customer’s account.  Section 1404(a) states in pertinent part:

(a)  General rule.  In addition to the right to collect a deposit under any commission regulation or order, the commission shall not prohibit a public utility, prior to or as a condition of providing utility service, from requiring a cash deposit in an amount that is equal to one-sixth of the applicant’s estimated annual bill, at the time the public utility determines a deposit is required, from the following:


*	*	*

		(3)  A customer who fails to comply with a material term or condition of a settlement or payment agreement.


Between May 24, 2002, and May 4, 2009, the Complainant entered into five separate payment plans in West Penn’s Low Income Payment and Usage Reduction Program (LIPURP).  Tr. at 43-45; West Penn Exh. 1.  When she was reinstated in the LIPURP plan on May 4, 2009, the Complainant was to make payments of $130.00 and $5.00 toward the arrearage each month on a balance due of $337.42.  Tr. at 44; West Penn Exh. 1.  When West Penn deducted the first installment of a security deposit, in the amount of $59.00, on October 5, 2009, the account was in arrears $470.82, thus indicating that the Complainant had breached the latest payment plan.  West Penn Exh. 2.  Accordingly, the Commission has no authority to review the propriety of West Penn demanding a security deposit on this account in exchange for continuing to provide service.  66 Pa. C.S. § 1404(a)(3).[footnoteRef:1]   [1:  	A careful review of the record, together with the Account Statement (West Penn Exh. 2), reveals the security deposit was paid through three installments and no multiple security deposits were demanded or received.  The amount of the security deposit ($267), complied with Section 1404(a) of the Code.] 


During the hearing the Complainant stated that she believed that her electrical usage was calculated too high.  We note that high bill complaints are governed by the “Waldron Rule.”  When a complainant alleges a high-billing dispute, a complainant’s initial burden of production is governed by Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron).   In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it would also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the initial burden of production, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record evidence to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980); Waldron.  We further clarified Waldron in Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010), wherein we stated that a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 

By way of further restatement and clarification, and as set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.

In this case, the Complainant lives with her 23-year-old daughter in a two-story frame house with a basement that was built in 1888.  A living room, kitchen and bathroom occupy the first floor.  Three bedrooms are on the second floor.  Tr. at 29-30, 34.  For electrical appliances, the Complainant has a refrigerator, kitchen stove, microwave oven, television, satellite dish, laptop computer, clothes washer and dryer, and room air-conditioner.  She uses a forced air furnace that burns fuel oil, but it has an electric fan to circulate the heat.  Tr. at 30-33, 35.  In the winter, the Complainant stated that she maintains the thermostat for the furnace at 68°.  Tr. at 34.  The Complainant denies the house is cold or drafty in the winter and insists it is well insulated.  Tr. at 34-35.

A review of the Complainant’s Account Statement for usage from 
May 18, 2009 through February 16, 2011, does not show any instance of unusually high bills occurring.  On the contrary, the Complainant’s monthly electric bills are relatively consistent with seasonal changes in the weather and comparable from year to year.  
Tr. at 49-52; West Penn Exh. 2.

We agree with the ALJ that the Complainant failed to meet her burden of proof and thus, did not established a prima facie case by presenting facts or circumstances envisioned under Waldron .  While the Complainant established the first criterion in Waldron, supra, which is that the number of occupants did not change, she failed to establish that her potential for energy utilization was low, or at least lower than would justify her average electric bills during the disputed period.  Also, the Complainant was unable to establish the third criterion, which is that her prior billing history at the residence showed no previous abnormalities.  The Complainant did not produce any circumstantial evidence in support of her claim.  The Complainant’s entire argument was based upon a subjective assessment as to what the bill should be rather than objective evidence of low usage.

The Complainant further alleged that West Penn failed to give her proper credit for the bills she paid.  Tr. at 18, 22-23, 35-37.  In particular, the Complainant focused on payments she made in April 2010.  She believed these payments brought her account into a paid-in-full status.  

In April 2010, the Complainant made four payments to West Penn, which altogether totaled $996.12.  These payments were made in response to a termination notice the Complainant received on March 26, 2010.   The termination notice was issued on a past due amount of $1,195.86.  This amount included a past due account balance of $1,077.86, plus the final installment of a security deposit of $118.00.  Tr. at 55-56.  

On April 5, 2010, the Complainant spoke with a West Penn representative about the pending termination, and the Complainant stated that she would be unable to pay the full requested amount.  West Penn issued a dispute rights letter to the Complainant, extending the due date to April 19, 2010, on the past due balance of $1,077.86.  Tr. at 56.

On April 7, 2010, West Penn received a payment of $275.00 from the Complainant.  West Penn applied $118.00 of that amount to the final installment of the  security deposit[footnoteRef:2] and credited the remainder to reduce the account balance to $1,051.66.  On April 16, 2010, the Complainant paid $220.00, which reduced her balance to $831.66.  On April 19, 2010, the Complainant made two payments, one for $421.12 and the other for $80.00, reducing the account balance to $330.54.  Due to a banking code error, the $80.00 payment was not credited to her account.  The Complainant repaid, and was credited for, the $80.00 amount on May 4, 2010.   Tr. at 52-54; West Penn Exh. 2. [2:  	West Penn previously applied $60.00 of a $115.27 payment the Complainant made on October 5, 2009, and $59.00 of a $90.00 payment she made on October 30, 2009, toward installments on the security deposit.  West Penn Exh. 2.
] 


On April 19, 2010, a termination notice was delivered to the Complainant.  This termination notice was issued because West Penn had not yet posted the two payments the Complainant made on this date.  On April 27, 2010, the Complainant received another termination notice.  No action was taken on this notice since the Complainant filed a Complaint with the Commission on May 7, 2010.

When West Penn received notice of the Complaint, it placed a hold on the disputed amount of $593.90.  On June 17, 2010, the Complainant had an account balance of $734.44 ($140.54 + the disputed amount of $593.90).  On August 13, 2010, West Penn issued a termination notice on the undisputed past due balance of $140.54.  Complainant Exh. 1; West Penn Exh. 2.  On August 16, 2010, the Complainant paid West Penn $140.54.  Tr. at 15-16; West Penn Exh. 2.  That was the last payment made on the account prior to the hearing which was held on April 7, 2011.  As of March 13, 2011, the balance owed on the account was $1,507.76.  Tr. at 63; West Penn Exh. 2.

The ALJ noted that the Complainant would have been apprised of the amount owed on this account by following her monthly bills.  We have reviewed the record, and concluded that West Penn properly credited all payments made on her account.  We therefore agree with the ALJ, and find that the Complainant’s allegation of not being properly credited for payments lack merit.

Finally, the Complainant alleged that West Penn engaged in collection action after she made payments on her account.  As shown above, West Penn issued termination notices on April 19, 2010, April 27, 2010 and August 13, 2010.  In all instances, the account was in arrears status when West Penn undertook these actions, and therefore nothing improper occurred with these collection actions.

The Complainant’s Exceptions provide no basis for modifying the ALJ’s Initial Decision.  In her Exceptions, the Complainant restates the same arguments that were raised in her Complaint.  The Complainant reiterates that she believes she had paid the full amount due on her account as of April 19, 2010, and that West Penn erred in the way they handled the situation.  Exc. at 1.  

In West Penn’s Reply Exceptions, it points out that all transactions are clearly shown on its Exhibit No. 2, and that even though the Complainant paid almost $1,000.00 in April 2010, she did not fully cure her arrearage.  R. Exc. at 2.

Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We conclude that the Complainant has failed to carry her burden of proving that:  (1) she was not properly credited for payments made; (2) West Penn improperly engaged in collection action after she made the payments; and (3) she was improperly charged a security deposit.  

Conclusion

		Based on the above discussion, we shall deny the Complainant’s  Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Donna Sue Parsons to the Initial Decision of Administrative Law Judge John H. Corbett, Jr. are denied.      

2.	That the Formal Complaint of Donna Sue Parsons against West Penn Power Company at Docket No. C-2010-2177252 is dismissed.  

3.	 That the Initial Decision of Administrative Law Judge 
John H. Corbett, Jr., issued July 26, 2011, is adopted, consistent with this Opinion and Order.

		4.	That the proceeding docketed at C-2010-2177252 shall be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 16, 2012 

ORDER ENTERED:  February 16, 2012
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