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OPINION AND ORDER 



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO or Respondent) filed on November 17, 2011, to the Initial Decision (I.D.) of Administrative Law Judge Ky Van Nguyen (ALJ), issued on October 28, 2011.  Replies to Exceptions were not filed.  For the reasons stated below, we shall grant PECO’s Exceptions.

History of the Proceeding

On May 4, 2011, Carla Nixon (Complainant) filed a Formal Complaint (Complaint) with the Commission against PECO alleging that she was incorrectly overbilled.  The Complainant asserted that someone used her name without permission to establish PECO electric service at 6371 Germantown Avenue, 1st Floor, Philadelphia, Pennsylvania, (Germantown Address) and that she never resided at that address.      Formal Complaint at 7; I.D. at 1.

In its Answer, filed on May 27, 2011, PECO asserted that the Complainant did not, upon PECO’s request, provide documentation to prove that she is not responsible for the service to the Germantown Address.  Answer at 3.

At the hearing held on August 31, 2011, the Complainant appeared pro se, and introduced no exhibits for the record.  PECO was represented by counsel, who presented the testimony of one witness and introduced five exhibits into the record.  The record was closed on August 31, 2011.  I.D. at 1.

In his Initial Decision, the ALJ granted the Complaint, in part, finding that the Complainant had met her burden of proof.  I.D. at 6.  As previously noted, Exceptions were filed by PECO on November 17, 2011.  No Reply Exceptions were filed.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania,                          72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.           Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made ten Findings of Fact and reached two Conclusions of Law.  I.D. at 2-3, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Initial Decision, the ALJ relied on Section 1407(d) of the Code, 66 Pa. C.S. § 1407(d), to relieve the Complainant of the Germantown Address arrearage based upon her statement that she did not reside at the property.  I.D. at 4.               Section 1407(d) of the Code, 66 Pa. C.S. § 1407(d), provides the following:

(d)  Payment of outstanding balance at premises.  –  A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  

The ALJ found the Complainant’s testimony that she never resided at the Germantown Address to be credible and stated that there is no reason for the Complainant to have more than one address to be serviced by PECO.  I.D. at 5.  In reaching his determination, the ALJ relied upon the Complainant’ status as a person of limited income with two children, who had enrolled in the Respondent’s Customer Assistance Program (CAP Program), and defaulted on three prior payment arrangements as rationale to support his conclusion.  Id.  The ALJ also noted that the Complainant established her service at the Germantown Address on April 10, 2007,[footnoteRef:1] and that the final bill issued to her covered only the period between March 24, 2009 and March 29, 2011.                   I.D. at 5; Tr. at 27; PECO Exhibit 3.  Based on this evidence, the ALJ concluded that the Complainant would have had to pay two PECO utility bills per month between        March 2009 and September 2009 – one, while living at the Spencer Street address, and the other for the Germantown Address.  I.D. at 5.   [1: 	See PECO Exhibit No. 3. ] 

The ALJ additionally stated that, in instances where individuals accept responsibility to pay a bill for a service address at which they do not reside, such individuals are only assuming a moral obligation to pay for that service, “which is valid and binding in conscience and according to natural justice, but, is not recognized by the law as adequate to set in motion the machinery of justice.”  Id. (citing Black’s Law Dictionary 1224                  (4th Ed. Rev. 1968)); Bailey v. Philadelphia, 167 Pa. 569, 31 A. 925.

Lastly, the ALJ concluded that the Complainant should be granted a payment arrangement consistent with 66 Pa. C.S. § 1405; I.D. at 7.

PECO asserts in its first Exception that the ALJ erred in absolving the Complainant of liability for charges incurred at the Germantown Address.  PECO contends that the Complainant never met her burden of proof but merely appeared at the scheduled hearing and offered her testimony that she did not reside at the Germantown Address and that her mother purportedly applied for the service in her name.[footnoteRef:2]  Exc. at 5.  PECO further characterized the Complainant’s unsupported testimony as tantamount to “mere bald assertions,” falling remarkably short of satisfying the burden of proof.        Exc. at 5-6. [2: 	The Complainant testified that she filed a police report with the Upper Darby, Pennsylvania Police Department against her mother for using her name to apply for and receive electric service from PECO at the Germantown Address.  However, the Complainant did not produce documentation to support her claim.  Tr. at 6. ] 


PECO does not dispute that the Complainant was billed for concurrent service.  Customers are permitted to have multiple service accounts simultaneously.  However, the fact that the Complainant was billed for service at the Germantown Address, while also being billed for service at her personal residence does not, in PECO’s opinion, constitute substantial record evidence that PECO’s bills were incorrect in amount or ratepayer responsibility.  Exc. at 6.  
PECO avers that the Complainant offered no evidence regarding the Germantown Address to prove that she did not benefit from the service, request the service, or that she took reasonable actions with PECO to remove the service from her name although she knew she was being billed.  Id.  PECO states that the Complainant should not be relieved of the Germantown Address arrearage by merely disputing her responsibility.  Id.  

PECO submits in its second Exception that it is well established that customers are obligated to pay for services rendered.  Exc. at 7.  PECO states that a customer is defined as “a natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service.” Exc. at 6, 7 (quoting 66 Pa. C.S. § 1403).  According to PECO, this definition does not require a person to be an occupant of the property for liability to attach.  Exc. at 7.  Moreover, PECO maintains that Rule 4.5 of its tariff provides that liability attaches at the time an application is accepted.  Id.  PECO avers that by requesting service in her name, and knowingly allowing it to remain in her name for more than three years, the Complainant became a PECO customer at the Germantown Address and is, thus, liable for the unpaid balance.  Exc. at 7-8.  Accordingly, PECO believes that the ALJ’s recommendation to exclude the unpaid balance due for the Germantown Address from the Complainant’s payment responsibility should be reversed and that the Complainant should be obligated to pay the entire balance due of $8,227.19, as presented in PECO’s Exhibit No. 1, page 2.

Disposition

Based on our review of the record in this proceeding, we agree with PECO that the Complainant did not carry her burden of proof regarding her responsibility for the unpaid balance of the Germantown Address.  The Complainant was not able to provide evidence to support her assertion that she did not call PECO to request service at the Germantown Address or to show that she took reasonable actions to remove the service from her name once she was aware that she was being billed.  We believe it is clear from the record that service was established in her name at the Germantown Address.  As the customer of record, the Complainant is responsible for the unpaid arrearage on that account pursuant to PECO’s tariff and Chapter 14 of the Code.  

First, PECO’s tariff does not require that the party responsible for payment of a residential service account must reside at that service address.  PECO’s tariff defines a Customer as “[a]ny person, partnership, association, or corporation, lawfully receiving service at a single meter location from the Company.”[footnoteRef:3]  The Complainant is lawfully receiving service pursuant to PECO’s tariff and, thus, is contractually obligated to pay PECO as the party responsible for the Germantown Address.[footnoteRef:4] [3: 	Supplement No. 8 to Tariff Electric Pa. P.U.C. No. 4, First Revised Page No. 6, Superseding Original Page No. 6.  ]  [4: 	See Section 4.5 of PECO’s tariff which states:  “4.5 ACCEPTANCE.  Before the Company affirmatively accepts an application, the Company will consider the application to be “pending”.  When an application is accepted, it constitutes the contract between the customer and the Company, subject to the Rules and Regulations.  A customer or other recipient of service also becomes contractually obliged to the Company when service is provided according to the application either with or without modification, or when the customer otherwise receives service.”
] 


Additionally, the Complainant is responsible for payment of the arrearages at the Germantown Address under Chapter 14 of the Code.  In our Second Implementation Order entered on September 12, 2005, at Docket No. M-00041802F0002 (Second Implementation Order), we found that a utility should consider the person who applies for service as the customer of record.  Second Implementation Order at 44.  Further, in our Final Implementation Order, entered March 4, 2005, at Docket No. M-00041802F0002 (Final Implementation Order), we noted that Chapter 14 of the Code defines a customer as “a natural person in whose name a residential service account is listed.”  Final Implementation Order at 21 (quoting 66 Pa. C.S. § 1403).

Section 1407(c)(2) of the Public Utility Code (Code), 66 Pa.                          C.S. § 1407(c)(2), applies in this case.  Section 1407(c)(2)(iii) permits a utility to require:

Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has income not exceeding 150% of the Federal poverty level.…             66 Pa. C.S. § 1407(c)(2)(iii).  

We believe this section of the Code provides the utility with an option to either require full payment of account arrearages plus reconnection fees or allow the arrearages to be paid over a 24-month period with the reconnection fees paid in full.  Second Implementation Order entered September 12, 2005 at 32. 

In this case, the Complainant has defaulted on three payment agreements.  This prohibits us from ordering or establishing a subsequent payment agreement.  PECO may, as explained above, require the Complainant, prior to receiving service, to pay the unpaid balance for each account where the Complainant was listed as the customer of record.

Lastly, the ALJ recommended that the Complainant be granted a payment agreement, in accordance with Section 1405 of the Code, 66 Pa. C.S. § 1405.  As noted, the Complainant already has been granted three payment agreements and has failed to honor each of them.  The first agreement was established by the Commission’s Bureau of Consumer Services, and the subsequent two were established by PECO.  PECO Exh. 2.  Pursuant to Section 1405(d) of the Code, 66 Pa. C.S. 1405(d), in the absence of a change in income, we are not permitted to establish or order a public utility to establish a second or subsequent payment agreement for a customer who has defaulted on a previous payment agreement.  In this case, there is no evidence of a change in the Complainant’s income.  Accordingly, we reverse this part of the ALJ’s Initial Decision.

Conclusion

Based upon our review of the record evidence and the foregoing discussion, we conclude that the Complainant did not meet her burden of proof.  Accordingly, we shall grant PECO’s Exceptions and reverse the ALJ’s Initial Decision, which found that the Complainant is not responsible for the Germantown Address arrearage and established a payment agreement for the Complainant’s remaining arrearage; THEREFORE;

IT IS ORDERED:

1.	That the Exceptions of PECO Energy Company filed on November 17, 2011, to the Initial Decision of Administrative Law Judge                        Ky Van Nguyen, are granted, consistent with this Opinion and Order. 

2.	That the Initial Decision of Administrative Law Judge                          Ky Van Nguyen, issued October 28, 2011, is reversed, consistent with this Opinion and Order.  


3.	That the Formal Complaint filed by Carla Nixon on May 4, 2011, is dismissed, consistent with this Opinion and Order.

4.	That this case be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)
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