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Faye Payne 								                C-2011-2247124

	v. 									     

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa issued on August 2, 2011, the Exceptions thereto filed by Faye Payne (Ms. Payne or Complainant) on             August 19, 2011, and the Reply Exceptions filed by Philadelphia Gas Works (PGW or Respondent) on September 1, 2011.[footnoteRef:1]  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	We will not consider the correspondence dated October 25, 2011, that the Complainant attempted to submit for consideration after the ALJ issued his Initial Decision.  ] 

History of the Proceeding

The Complainant filed a Formal Complaint with the Commission against PGW on June 6, 2011, alleging that PGW improperly filed a lien[footnoteRef:2] against her property on South Cantrell Street in Philadelphia (Service Address) for unpaid bills for service provided to her tenants in 2006-2008.  The Complainant alleged that she had no knowledge of the outstanding balance owed by her prior tenants since she did not use the service.  The Complainant requested that the Commission order PGW to “take the amounts due off of my payment & to go after the individuals that used the gas & not me since I had no idea the gas bill was due, because I did not use it.”  Complaint at 8. [2: 		“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451            (Pa. Cmwlth. 2004) (notes and citations omitted).
] 


On July 7, 2011, PGW filed an Answer denying that there were incorrect charges on the bill for the Service Address.  Answer at 1.  By way of further answer, PGW averred that the Complainant’s tenants owed $2,016.48 for unpaid gas service provided to the Service Address in 2006-2008, and that PGW had mailed a lien notification letter to the Complainant on May 4, 2009.  PGW stated that, pursuant to the Municipal Claims and Tax Liens Act, Act 153 of 1923, P.L. 207, 53 P.S. §§ 7101 et seq. (Municipal Lien Act), the City of Philadelphia (City) has the right to collect on the debt owed to PGW for gas service to the Service Address.  Id. 

PGW also filed Preliminary Objections and Motion to Strike Impertinent Matter (Preliminary Objections) on July 7, 2011, stating, inter alia, that the Commission is without subject matter jurisdiction to decide matters involving the imposition of municipal liens.  Preliminary Objections at 4.  PGW requested that the Commission sustain its Preliminary Objections and dismiss the Complaint for lack of jurisdiction.  Id. at 5.  The Complainant did not file an Answer to PGW’s Preliminary Objections.

On July 19, 2011, a Motion Judge Assignment Notice (Notice) was issued, informing the Parties that ALJ Salapa had been assigned as the Presiding Officer for the preliminary phase of this proceeding.  In his Initial Decision, issued on August 2, 2011, ALJ Salapa sustained PGW’s Preliminary Objections and dismissed the Complaint on the basis that the Commission does not have jurisdiction to adjudicate the validity of the lien, and is not empowered to direct PGW to remove the lien filed by the City.  The ALJ concluded that lien proceedings are within the exclusive jurisdiction of the Court of Common Pleas, and that the Complainant must seek relief under the procedures established by the Municipal Lien Act.  I.D. at 7.  Exceptions and Reply Exceptions were filed as above noted.  Although the Complainant filed her Complaint pro se on            June 6, 2011, she was represented by counsel when she filed her Exceptions on       August 19, 2011.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.   

In his Initial Decision, ALJ Salapa made six findings of fact, I.D. at 2-3, and reached four Conclusions of Law.  I.D. at 11.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
 Legal Standards

The rules regarding preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

1. Insufficient specificity of a pleading.

1. Legal insufficiency of a pleading.

1. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

1. Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company,     1994 Pa. PUC LEXIS 69 (July 18, 1994).  When considering preliminary objections, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).


Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

Additionally, in considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  In this case, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.

Positions of the Parties

In her Exceptions, the Complainant raises three arguments as the basis for her objection to the dismissal of her Complaint.  First, the Complainant argues that her right to a hearing has been violated.  She refers to a letter that she received from PGW and the Commission’s Motion Judge Assignment Notice, and argues that these documents indicated that a hearing would be scheduled in this proceeding.  Copies of these documents were attached to her Exceptions as Exhibit B and Exhibit C, respectively.  The Complainant also argues that she was not informed of the hearing that she believes was held on August 2, 2011 [the date that ALJ Salapa’s Initial Decision was issued].  Second, the Complainant argues that PGW failed to mitigate its damages, and should have discontinued service to the Complainant’s tenants before a multi-thousand dollar bill accrued.  Third, the Complainant argues that the Commission has jurisdiction to hear controversies concerning incorrect billing amounts and the responsibility for billing charges.  Exc. at 1-2.

In its Reply Exceptions, PGW argues that the Complainant’s Exceptions do not address any error of fact or law in the Initial Decision, and that the Exceptions fail to address the fact that the Commission does not have jurisdiction over the subject matter of the Complaint.  R.Exc. at 3.  

With regard to the Complainant’s argument that her right to a hearing has been violated, PGW avers that the letter it sent to the Complainant on July 7, 2011, invited the Complainant to engage in settlement discussions in furtherance of the Commission’s policy to promote settlements, and described in general terms the Commission’s formal complaint process “in an attempt to engage the Complainant in settlement discussions early in the process.”  Id. at 5.  PGW states that the letter was not intended to confuse the Complainant.  On the same day, PGW also filed and served its Preliminary Objections, which included a Notice to Plead that informed the Complainant that, if she failed to respond within ten days, she could be deemed in default and a judgment could be entered against her.  Id.  

To the extent that any confusion remained, PGW argues that it should have been relieved by the Commission’s Notice dated July 19, 2011, which informed the Parties that an ALJ had been assigned to resolve issues that may arise in the preliminary phase of the proceeding (e.g., PGW’s Preliminary Objections).  The Notice included a one-sentence paragraph stating as follows:  “An Initial Hearing, if necessary, will be scheduled at a later date, and the parties will be promptly notified by mail of the date, time and location for the hearing.”  Notice at 1 (emphasis in the original).  PGW submits that this Notice informed the Parties in bold type that a hearing might not be necessary, and that the Complainant’s selective reading of the Commission’s Notice fails to show how the Complainant’s right to be heard was violated.  PGW notes that the Complainant failed to respond to PGW’s Preliminary Objections despite being informed by the Notice to Plead that a judgment could be entered against her.  Id. at 5-6.

In response to the Complainant’s argument that PGW failed to mitigate its damages by terminating service to the Complainant’s tenants, PGW argues that this argument was not raised in the Complaint, and is improperly raised in the Complainant’s Exceptions.   In addition, even if the argument had been raised, it does not affect the conclusion that the Commission lacks jurisdiction over liens filed under the Municipal Lien Act.  Id. at 6.

In response to the Complainant’s argument that the Commission has jurisdiction to hear controversies concerning incorrect billing amounts and the responsibility for billing charges, PGW argues that the Complaint speaks more to the placement of a lien on her property for gas service used by her tenants than to the accuracy of the tenants’ bills.  PGW submits that the Complainant has no knowledge of the gas service provided to her tenants, and would not know if the unpaid balances were accurate.  “To try to raise the accuracy argument in these exceptions is a collateral attack on the authority to collect for unpaid gas debt under the Municipal Lien Act.”  Id. at 4.

Disposition

After review, we shall deny the Complainant’s Exceptions.  With regard to her argument that she was deprived of her right to a hearing, the Complainant misinterprets the Commission’s Notice of July 19, 2011, which clearly indicated that a hearing would not necessarily be required in this proceeding.  The Complainant also misconstrues the date that the ALJ’s Initial Decision was issued as the date that a hearing was held without her knowledge.  An evidentiary hearing was not held in this proceeding.  Accordingly, the Complainant’s contentions that the Commission somehow promised her that an evidentiary hearing would be held, and/or held an evidentiary hearing without her knowledge, are factually incorrect.  Her Exceptions on these points will be denied.  

We similarly reject the Complainant’s apparent argument that PGW’s letter of July 7, 2011, created a legal obligation on the part of the Commission to hold an evidentiary hearing in this proceeding. [footnoteRef:3]  First, a party to a proceeding cannot create a legal duty on the part of the Commission to conduct an evidentiary hearing where none otherwise exists.  Second, to the extent that PGW’s letter suggested that a hearing would be held, the subsequent correspondence from the Commission clearly indicated otherwise.   [3:  	The Complainant’s Exceptions rely heavily on this letter but do not clearly articulate an argument as to the letter’s legal significance.] 


An evidentiary hearing is not contemplated under the Commission’s procedures governing preliminary objections.  52 Pa. Code § 5.101(g).  Here, the ALJ concluded, as a matter of law, that the Commission does not have jurisdiction over the subject matter of the Complaint.  It is well settled that an evidentiary hearing is not required where the question presented to the Commission is one of law.  Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth. 1989); White Oak Borough Authority v. Pa. PUC, 103 A.2d 502 (Pa. Super 1954).  Finally, we note that the Complainant had the right to respond to PGW’s Preliminary Objections, but failed to do so.  Her argument that later she somehow was deprived of her right to be heard is without merit.  

The Complainant’s second argument is that PGW failed to mitigate its damages by not terminating service to the Complainant’s tenants before the tenant had a large outstanding bill.  This issue was not raised in her Complaint, and we agree with PGW that it is improperly raised in the Complainant’s Exceptions.  In addition, this Exception essentially challenges the amount of the lien that the City has placed on the Complainant’s property.  In the absence of subject matter jurisdiction, we do not have the authority to order the City to remove or reduce the lien on the Complainant’s property.  The Complainant’s argument that the lien should be reduced because PGW is partially responsible for her tenant’s arrearage can be raised by the Complainant as a defense in the appropriate court with jurisdiction over the municipal lien in question.[footnoteRef:4]  In the alternative, the Complainant may be able to pursue an action against her tenants.  The Complainant, however, has no cause of action before the Commission.  Griffin v. Philadelphia Gas Works, Docket No. C-2011-2251780 (Order entered               November 14, 2011).   [4:  	Although the Courts of Common Pleas have exclusive jurisdiction over challenges to municipal liens, the Complainant may not prevail on this issue.  In a case involving a lien placed by the City of Philadelphia against a landlord’s property for water and sewer rents unpaid by a tenant, the Pennsylvania Supreme Court held that the City did not have a duty to shut off service to the tenant, which would have prevented the accumulation of a larger delinquency.  Philadelphia v. Northwood Textile Mills,           395 Pa. 112, 149 A.2d 60 (1959).] 


Finally, we agree with PGW that, to the extent that the Complainant is challenging the accuracy of the bills issued to her tenants, Complainant’s Exceptions are a collateral attack on the authority of the City to collect unpaid gas bills by filing liens under the Municipal Lien Act.  The Complainant, by her own admission, has no knowledge of the gas service provided to her prior tenants, and thus is not in a position to 



challenge the accuracy of bills issued to them for service provided in 2006, 2007 and 2008. [footnoteRef:5]  Complaint at 8.  Given this admission, an evidentiary hearing in this proceeding  [5:  	The question of whether a landlord would have standing to file a formal complaint challenging the accuracy of bills issued to customers that are his or her tenants in the absence of a lien is not before us and will not be addressed.  We note, however, that the Pennsylvania Supreme Court has held that a utility’s statutory duty to provide reasonable service under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, does not extend to its customer’s landlord.  Rohrbaugh v. Pa. PUC, 556 Pa. 199,          727 A.2d 1080 (1999). ] 

would serve no purpose.  

This case is distinguishable from Vicario v. Philadelphia Gas Works, Docket No. C-2010-2213955 (Order entered November 16, 2011), where we granted PGW’s preliminary objections with respect to a municipal lien, but remanded the proceeding for a hearing on other issues that we determined were within our jurisdiction.[footnoteRef:6]  Unlike the instant case, the Complainant in Vicario was PGW’s customer, and was not the owner of the property against which the municipal lien had been placed.[footnoteRef:7]  As PGW’s customer, the Complainant in Vicario clearly had standing to complain about PGW’s billing and service, as well as personal knowledge of the facts relevant to an adjudication of those issues. [6:  	In Vacario, we held that issues raised by the Complainant pertaining to the correct application of LIHEAP grants to his balance due, and the responsibility of PGW to notify the Complainant of his correct past due balance, were separate from the municipal lien issue, were squarely within the Commission’s jurisdiction, and should not have been dismissed with the municipal lien issue.  Order at 7.]  [7:  	Initial Decision of ALJ Wayne Weismandel issued January 31, 2011, at 2.] 

  
The instant case is another in a series of recent cases in which the complaining party is requesting that the Commission order the City to remove a municipal lien it has placed on a property for unpaid gas service rendered by PGW. It is well-settled that the Commission does not have subject matter jurisdiction over municipal liens, and cannot grant the relief requested by the Complainant.  Black v. Philadelphia Gas Works, Docket No. C-2011-2218474 (Order entered August 25, 2011); Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638 (Order entered February 5, 2010); 2020 West Passyunk Avenue, Inc. v. Philadelphia Gas Works, Docket No. 
C-2009-2138727 (Order entered February 4, 2010); Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115 (Order entered February 4, 2010); Dung Phat, LLC v. Philadelphia Gas Works, Docket No. C-2009-2135667 (Order entered January 13, 2010); Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672 (Order entered February 23, 2009); Lawrence v. Philadelphia Gas Works, Docket No. C-20066672 (Order entered January 22, 2007).  

	 	We find that the ALJ’s granting of PGW’s Preliminary Objections was correct even though, at the time that the Complaint was filed, Ms. Payne was a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain her position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered                 August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

Given the established principle that we do not have jurisdiction over the placement of municipal liens, we are compelled to deny the Complainant’s Exceptions. We direct the Complainant’s attention to pages 5 and 7 of the Initial Decision, specifically to ALJ Salapa’s statements that challenges to the filing and validity of municipal liens are within the exclusive jurisdiction of the Court of Common Pleas.  

Conclusion

Since the Commission does not have jurisdiction to adjudicate the filing or validity of municipal liens, the instant Complaint must be dismissed as a matter of law.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Faye Payne on August 19, 2011, to Administrative Law Judge David A. Salapa’s Initial Decision Sustaining Preliminary Objections and Dismissing Complaint, are denied.

2.	That Administrative Law Judge David A. Salapa’s Initial Decision Sustaining Preliminary Objections and Dismissing Complaint, issued on August 2, 2011, is adopted.

3.	That the Preliminary Objections filed by the Philadelphia Gas Works on July 7, 2011, are sustained, and the Complaint filed on June 6, 2011, by Faye Payne against the Philadelphia Gas Works, is dismissed.






4.	That the record at Docket No. C-2011-2247124 be marked closed.
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  February 16, 2012
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