STEVENS & LEE

LAWYERS & CONSULTANTS

620 Freedom Business Center
Suite 200
King of Prussia, PA 19406
(610) 205-6000 Fax (610) 337-4374
www.stevenslee.com

Direct Dial: (610) 205-6056
Email:  dpc@stevenslee.com
Direct Fax: (610) 371-7978

February 16, 2012

Rosemary Chiavetia, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor

Harrisburg, PA 17120

Re:  Atley Natalone v. PECO Energy Company
Docket No. C-2011-2279466

Dear Secretary Chiavetta:

Enclosed for filing on behalf of PECO is an original of its Motion for Judgment on the
Pleadings in the above-referenced docket. This document has been e-filed at the Pennsylvania
Public Utility Commission’s website. A copy has been served on the Complainant in accordance
with the attached Certificate of Service.

If you have any questions, please feel free to contact me.

Very truly yours,
STEVENS & LEE
'''''' ‘?““*\\ S /} ‘-\\23 e
Da@ugﬁhgtamseﬂa \%Q’W”-““‘“’"‘“
Encl. \E\
cc:  Atley Natalone w/enclosures

Philadelphian + Reading » ValleyForge e LehighValley  Harrisburg ¢ Lancaster » Scranton
Wilkes-Barre e Princeton ¢  Cherry Hill s New York e Wilmington

A PROFESSIONAL CORPORATION



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant,
Docket No. C-2011-2279466
V.
PECO ENERGY COMPANY,
Respondent.
NOTICE TO PLEAD

To:  Atley Natalone

You are hereby notified to file a written response to the attached Motion for Judgment on
the Pleadings of PECO within twenty (20) days from the date of service of this notice. If you do
not file a written response denying or correcting the enclosed Motion, within twenty (20) days of
service, the facts set forth by PECO may be deemed to be irue, thereby requiring no other proof,
and judgment may be entered against you. All pleadings, such as an Answer to a Motion, must
be filed with the Secretary of the Pennsylvania Public Utility Commission:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, Second Floor
Harrisburg, PA 17120

You must also serve a copy of your response on the undersigned counsel for PECO.
Failure to respond to this Motion for Judgment on the Pleadings could result in the dismissal of
your case. : -

 STEVENS&LEE /

ALty oy |

Dana Pirohe Carosella (I.D. No. 57221) e

——

620 Freedom Business Center
Suite 200

King of Prussia, PA 19406
Telephone: 610-205-6056
Facsimile: 610-371-7978
dpec(@stevenslee.com

Date: February 16, 2012 COUNSEL FOR PECO ENERGY COMPANY
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant,
Docket No. C-2011-2279466
V.
PECO ENERGY COMPANY,
Respondent.

MOTION FOR JUDGMENT ON THE PLEADINGS

PECO Energy Company (“PECO”), pursuant to 52 Pa. Code § 5.102, respectfully
requests that your Honorable Commission dismiss the instant complaint for failure to state a
claim upon which relief can be granted:

1. On December 5, 2011, Complainant filed a Formal Complaint against
Respondent, PECO, concerning an alleged rate increase because of the phasing out of PECQO’s
Residential Off-Peak Service Rate (“Rate OP”), A copy of Complainant’s Forméll Complaint is
attached as Exhibit 1.

2. PECO was served with the Formal Complaint on December 22, 2011,

3. On January 11, 2012, PECO filed an Answer, New Matter, and Notice to Plead
(“Answer”). A copy of PECO’s Answer is aitached as Exhibit 2.

4. In its New Matter, PECO explained that there is no proposed rate increase
pending before the Pennsylvania Public Utility Commission (“PUC”), the phasing out of
PECO’s off- peak electric rate was approved by the PUC as part of PECO’s Default Service
Program and Rate Mitigation Plan, and the Complaint must be dismissed for legal insufficiency,

5. On January 24, 2012, Complainant filed his Response to PECO’s New Matter.
A copy of Complainant’s Response to New Matter is attached as Exhibit 3.

2
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6. In Complainant’s Response to New Matter, for the most part, he either fails to
admit or deny the allegations (most of which concern matters of public record) due to
insufficient information or denies the allegations.

7. The Commission’s regulations at 52 Pa. Code 5.102(a) permit any party to
move for summary judgment or judgment on the pleadings after the pleadings are closed, but
within such time as to not delay a hearing. The presiding officer will grant the motion if the
pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no
genuiﬁe issue as 1o a material fact and that the moving party is entitled to judgment as a matter of
law. 52 Pa. Code § 5.102(d)(1).

8. The moving party bears the burden of showing that no genuine issue of
material fact exists and that it is entitled to judgment as a matter of law. The Commission must
view the record in the light most favorable to the non-moving party, giving that party the benefit
of all reasonable inferences. First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.
Super. 1983).

9. The provision at 52 Pa. Code § 5.102(c) serves judicial economy by avoeiding a
hearing where no factual dispute exists. If no factual issue pertinent to the resolution of the case
exists, a hearing is unnecessary. Lehigh Valley Power Committee v. Pennsylvania Public Utility
Commission, 563 A.2d. 557 (Pa. Cmwlth. 1989).

10. The pleadings in this case reveal that PECO is entitled to judgment as a
matter of law because the Complaint fails to state a claim for which relief can be granted. The
Complaint in this case requests that PECO reinstate the off peak electric discount.

11. However, as explained in New Matter, the PUC has already reviewed and

approved the phase-out, and there is no legal basis to continue to require PECO to offer the rate.
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12. In 1996, the Pennsylvania General Assembly enacted the Electricity
Generation Customer Choice and Competition Act (“Act”), 66 Pa.C.5 §§ 2801-15. The Act
allows Pennsylvanians to buy electric generation supply from licensed alternative suppliers by
unbundling the generation portion of electric rates from the transmission and distribution
portions,

13. The Act capped the generation portion of electric rates to ease the transition
to competitive markets at 1996 levels. The rate cap was initially established under Section 2804
of the Act, and, after much litigation, settiements were reached in which the rate cap would
expire for all PECO customers at the end of 2010."

14. On September 10, 2008, PECO filed with the PUC a Petition (“DSP
Petition”) requesting that the PUC approve PECO’s Default Service Program and Rate
Mitigation Plan to establish rates, terms and conditions for the provision of default service for the
period January 1, 2011 through May 31, 2014, for those customers who do not take service from
an alternative electric generation supplier (EGS) or whose contracted generation is not delivered.
The DSP Program is designed to ensure that PECO’s default service customers have access to a
reliable supply of generation and to help them manage the transition from capped generation
rates to market-priced rates that began on January 1, 2011, PECO’s DSP Plan Petition was
assigned Commission Docket No. P-2008-2062739 (the “Action™).

15. The phase out of PECO’s off-peak service rate was included as part of

PECQO’s DSP Plan.

! The PUC has already ruled that it lacks the authority to extend the expired rate caps. See Tshudy v. PPL Electric
Utilities Corp., Docket Number C-2009-2092230 (Order entered August 21, 2009) (citing 66 Pa.C.5 2804(4)).

4
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16. On March 10, 2009, after extensive discovery, hearings, and the filing of
testimony and rebuttal testimony in the Action, a Joint Petition for Settlement was filed with the
PUC to request approval of PEC(O’s DSP Plan as modified by the Settlement.

17. By Order entered June 2, 2009, the PUC approved the Settlement and
PECO’s DSP Plan.

18. Starting January 1, 2011, PECO’s generation rates have reflected wholesale
market prices at which PECO procured its generation supply for its customers who do not choose
an alternative generation supplier. Those customers who choose an alternative supplier would
pay the rates set by the supplier based on wholesale market prices.

19. As of the date Complainant filed his Complaint, he receives generation
supply through PECQO’s default service program.

20. To the extent that Complainant challenges the phasc-out of the residential off-
peak service rate and any concomitant generation rate increase due to the phase out of this rate,
the challenge must be dismissed for legal insufficiency.

21. The PUC only has those duties, powers, responsibilities and jurisdiction that
were expressly or by necessary implication given to it by the Pénnsylvania Legislature. Rogoff'v.
The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959).

22. Wholesale market-based generation rates are not governed by the
Commonwealth of Pennsylvania. Rather, it is a federal matter and is regulated only by the
Federal Energy Regulatory Agency (“FERC™). See Utilimax.com. Inc. v. PPL Energy Plus,
LLC, 378 F.3d 303 (3d Cir.2004).

23. The Federal Power Act of 1935 established the Federal Power Commission

{now 'ERC) and gave it “plenary and exclusive jurisdiction over ‘the transmission of electric
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energy in interstate commerce’ and ‘the sale of electric energy at wholesale in interstate
commerce.”” Utilitimax.com. Inc. v. PPL Energy Plus, LLC, 273 F.Supp.2d 573, 574
(E.D.Pa.2003); 16 U.S.C. § 824(b). |

24. Asthe PUC recognized in Tshudy, the PUC may not extend the rate caps,
which expired in 2010, in order to prevent a generation rate increase.

25. Therefore, to the extent the Complaint relates to the rate cap expiration or
wholesale market-based generation rates, it must be dismissed for legal insufficiency under
52 Pa. Code § 5.101(a)}4).

26. There is a strong presumption that “the preexisting Commission approved
rates are just and reasonable.” Duquesne Light Company v. Pennsylvania Public Utility
Commission, 715 A.2d 540, 545 (Pa. Cmwlth. 1998).

27. To overcome the presumption, Complainant must demonstrate the existence
of “recent significant changes in circumstances in the interim.” Schellhammer v. Public Utility
Commission, 629 A.2d 189, 193 (Pa. Cmwlth. 1993).

28. In the absence of such a showing of “recent significant change in
circumstances” by Complainant, the prior commission rate determination remains conclusive
under Section 316 of the Public Utility Code, 66 Pa.C.S. § 316,

29. Section 316 of the Code provides that “[w]henever the commission shall
make any rule, regulation, finding, determination or order, the same shall be prima facie
evidence of the facts found and shall remain conclusive upon all parties affected thereby....”

30. The Complaint makes no assertion of recent significant changes in
circumstances that would allow Complainant to overcome the presumption that PECO’s rates are

just and reasonable.
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31. The PUC approved PECO’s Default Service Plan and the phasing out of the
Residential Off-Peak Service Rate (Rate OP) by its Order entered June 2, 2009,

32. The PUC’s approval is prima facie evidence of the reasonableness of PECO’s
rates. 66 Pa.C.S. § 316; Duguesne Light Company, 715 A.2d at 545, Therefore, under Section
316 of the Public Utility Code, the PUC’s approval of PECO’s phase out of the Residential Off-
Peak Service Rate is conclusive and binding.

33. For these reasons, Complainant’s challenge to PECO’s elimination of the
Residential Off-Peak Service Rate must fail for legal insufficiency under 52 Pa. Code
§ 5.101(a)4).

34. PECO has informed its Residential Oft-Peak Service Rate customers of the
phase-out of the rate, and has programs in place to assist customers who are affected by the
elimination of the residential off-peak service rate, PECO has advised customers that they can
sign up for budget billing, has encouraged customers to explore energy savings strategies and
rebate opportunities, and has directed customers to the PUC’s “PA Power Switch” website to
encourage them to shop for competitive electric generation providers. PECO has also made
customers aware of future pricing options that can help them save money, such as Smart Time

Pricing which is scheduled to become available in 2012.
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REQUEST FOR RELIEF

WHEREFORE, PECO Energy Company respectfully requests that your

Honorable Commission dismiss the instant complaint, with prejudice.

Dated: February 16, 2012

SL1 1132279v1 101815.00304

Respectfully submitied,

W/M

‘Firdne Carosella (I.D. No. 57221)
M1 ael A. Gruin (I.D. No. 78625)
620 Freedom Business Center
Suite 200
King of Prussia, PA 19406
Telephone: 610-205-6056
Facsimile: 610-371-7978
dpc@stevenslee.com
mag{@stevenslee.com

Tishekia Williams

PECO Energy Company

2301 Market Street, S23-1

P.O. Box 8699

Philadelphia, PA 19101-8699
Telephone: 215-841-6841
Facsimile: 215-568-3389
Tishekia.williams@exeloncorp.com

Counsel for PECO Energy Company



COMMONWEALTH OF PENNSYLVANIA
SS.
COUNTY OF MONTGOMERY

AFFIDAVIT
I, Dana Pirone Carosella, being duly sworn according to law, depose and say 1 am agent
of PECO Energy Company and have been authorized to make this affidavit on its behalf and that
the facts set forth herein are true and correct to the best of my knowledge, information and belief,

and PECO Energy Company expects to be able to provaiheﬁ&m&a\any hearmg‘}hereof

.
\4_ J/ g

A{:fﬁ-uww ~ -’h - M/J:%?\”\ g‘l“‘( j b{r M.Mwﬂﬂﬂ
Dana PlM ¢ Carosella, agent of PECO Energy

Commpan:

Sworn and subscribed be re me this

| SAMUEL T. LENHARD, Nomm

cms’;l:”aé“’ "mﬁo'??

My Commission Expires: Maerch 3 2012
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant,
Docket No. C-2011-2279466
V.
PECO ENERGY COMPANY,
Respondent.
CERTIFICATE OF SERVICE

I hereby certify that 1 have this day served a true copy of the foregoing Motion for
Judgment on the Pleadings upon the parties listed below, in accordance with the requirements of
52 Pa. Code § 1.54 (relating to service by a party).

VIA First Class U.S. Mail

Atley Natalone
113 James De. .
Havertown, PA 19083 o W\\
- H "“t o Y i
jm- - i P %A/w"'"wf "’"\%

{__Dara Pirone Carosella

DATED: February 16, 2012

SL1 1132279v1 101815.00304



Zaketa, Anita D:(BSC)

PECO Exhibit 1

From: eServe @pa.gov

Sent: Thursday, December 22, 2011 10:02 AM
To: Smith, Ward L.:(BSC)

Ce: Zaketa, Anita D:(BSC)

Subject: PA PUC eServe Notice
Importance: High

Dear WARD L SMITH,

A(n) Complaint Against Rate Case has been served in this proceeding. This document is
docketed as C-2011-2279466. You may view this document at

Formal Complaint

You are receiving this email because you are a(n) Respondent for this case and have agreed to
be served electronically. By sclecting electronic service (cService), you have agreed that this
notification constitutes valid service. Electronic service of any and all documents will be in place
of paper service.

Thank You,
Public Utility Comnission
Comumonwealth of Pennsylvania

* Please do not respond to this automatically generated email.

12/22/2011




PENNSYLVANIA PUBLIC UTILITY COMMISSION

O
& {f!
, //05
FormalComplaint Form ¢y
3. G,
Please printin ink ortype. cﬁpffq 5 f@.S
‘q?;ﬁd{b 4
1. CUSTOMER (COMPLAINANT) INFORMATION ‘3-4’34?6
N i ’45(
Your name, mailing address, county, telephone number, ulility account number and
service address:
Name At N/ /\)5\"‘,“6‘\'0 n<e.
—_— 4 e
Strest/P.0. Box [13 IQMPS‘DF Apt#__ . _—
City __'Il-*-\'&h\-,'e- vt Wi\ state ___?_@__-_,_M Zip [ 98 X3
County De. g =
' LUy or i
Daytime Telephone Number Where We Can Contacl You: {G{O) l _If( (34\7-'3 .
E-mail Address (optional): A’L NA TA LONE . CD gevrzon, net
Utility Account Number __ Q Lt_j 95- 0 /M0 D_
(irom your bil)
¥ your complaint involves utility service provided to a different address than your
mailing address, please list this information below.
Name - - ——— —
Street/P 0. Box _ _ .
City _ State _ Zlp ___
2. FULL NAME QF UTILITY COMPANY (RESPONDENT):
3. TYPE OF UTILITY (check one)

661738

B’ ELECTRIC 00 STEAM HEAT
B Gas [J WASTE WATER
0 WATER [0 MOTOR CARRIER

{e.g., taxi, moving company, imeusine}

[0 TELEPHONE
(loczl, long disiance)

Rev. July 2007




4, COMPLAINT (check one)

In general, whiat is your complaint?

fov E feetric

2L -Peak-
& (;QFV[.(.-«‘e

iwant{o oppose the company's proposed rate increase.

There are incorrect charges on my bill.

A.
sl
L
[ There s a reliability, safety or qualily problem with my utility service.
1 ireceived a notice thatmy utility service is being ferminated.
1 Iwould like a payment agreement,

0

Other (expiain){

State the facts of your complaint.

g

include any specific dates, times or places that may be imbortant. If the complaint is
about a bill, fell us a@aout any charges that you believe are not cerrect. Use additionz|
paperifyou need more space. Provide copies of all refevant documenis you believe wil

support your complaint,

:f,c:w-red-«f?f ree e \ue 70% discovat Lor Iy
electric  O€EC Peak gervice, Dqﬁ 4‘05 ﬁf“*ﬁw‘* v
s discouwt will be elimingted . Hy b D veguldhe

abou*f“?g’ojfol/m\(m{ hb,us “
' n%p\fhc’) Aecree s ®IPC NC; { !
b:g’:?a&;;@*%k%m_ T willao~ be able *°
L"F,@qe "l +hg InCrete S ‘97( Sw-i‘fc;\f\{u:2 ‘tLU'b[_',”
a4 fpew. S TR "ﬂver-@\a"t*?) M)/ e (et <
Wkl FACH Qé"{’) vot- decrease. (o tied a
Eﬁ\”l‘[t"” +ns fo:"u.‘jr“ T ks ] oo
Aew e(?c‘ill‘(c We 4,&"\1(__ he Loe uw‘/ 2
g\o“rtlf'aa& oo (ncregse, T awm t—?b‘[ﬂuk,
—Qac-e_-cQ Wt W i“‘?“‘l‘qulﬂﬁ 4 §as wd P
Aown .

|0 +o kee MYy Cosds ]
In O ree VT e ad addy conal F®109 [ess + han

will (ncreese by

will cost, - 'pcuﬂ Wy o0 FovTaNCW

£ wia YT Fank. 4o Peofal@ N
Thetr? ark ”—"Q)a ’ - P

the came posction G5 b, TThas
geet?ig}yzuw a A up\-gd.(!* # CRECSSIVEL (ATl Se in M ~

electtic bl AlZ0 Fam 4 Seawr cifiren
N a4 fited (Acem €.
i



5. RELIEF

How do you want your complaint to be resolved? Use additional paper if you need more
space,. e

T want fhe 0LL peak Electric
At scount remnstaded . F Rao? had
dhis  Aiscoont S 1469, PECO
aue dde Atscount e €rcovreg®
.O()(‘Q v Uge = lectirtc hot watei~
68‘*(/[(_“@; “The C'kukﬁé? i diccount

will Lerce Mos e i\‘e(::v‘ o chﬁ{c‘/\

-0 Qas cervu(w Lo twa e ok

- o Cue® o A \{-an/l{ w’a'%» cr S‘p’d’ /f%l

T "’\/ aao, T I a U ba_%.‘(‘z;(l}?/

¢ monthse 439 e v/

L Rrow s R aeney >/+ y P
TL T must  converTT TO4g7

h ot wa ik fwoa.lﬂ ({l_/f?a D(&;;P{*
\F—@ ve‘l‘,MV)kUQ‘f’ m- o

661738 7
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5. PROTECTION FROM ABUSE

Answer the following question if your complaint is against a nalural ga's distribution utility,
an electric distribution utility or a water distribution uiility AND your complaint is aboui a
billing problem, a request to receive service, a security deposit request, termination of
service or a request for a payment agreement.

Has a court granted a “Protection. from Abuse” order for your pessonai safety orwelfare?
ves 1]
No L
7. PRIOR UTILITY CONTACT

Answer the following question only if you are a residential customer and your complaint is
against an electric distribution utility, natural gas distribution utility or a waler distribution
utility.

Have you spoken to a ufilily company representative about this complaint?
W '
YES (includes appeals of BCS determinations) % (UU{C:? GMEZCL WL\’\)
i
NO 1

if yc'u tried’ to, but -c.our_,d’hot speak to a utility cumgja'ny repreésentative abdut your
complaint, please explzain why. :

%, LEGALREPRESENTATION (IF ANY) . Nen<

+ '

If you are represented by a lawyer in this matfer you must provide your lawyer's name,
address, telephone number, and e-mail address, if known.

Lawyer's Name _

Streat . ‘__.__ . —

City __ ' State Zip

Atrea Code/Phone Number ___

E-mail Address (If Known) _ —— -

561739 8
Rev. July 2007



10.

861739

VERIFICATION AND SIGNATURE

You must print or type your name belew on ihe line provided for the verification
paragraph, and you must sign and date {in ink) this form on the lines provided. )

Verification: "
I ___HA_'_j_J;_f_’_ __mN_,C_t_\_{__C}lE_ﬁ_ﬁ __________ , hereby state that the

facts above set forth are true and correct (or are true and correct fo the best of my
knowledge, information and belief) and that  expect to he ahle to prove the same
at a hearing held in this matter. | understand that the statements herein are made
subject to the penalties of 18 Pa. C.5. § 4904 (refating to unsworn falsification to

authorities),
Oy WMotilng  12)si

(—S~[g nat:l“re} (J 7 (Date)

e e e A Rl i B ] e i R P e s Sl b A i . e e . e o ey

Title of authorized employee or officer

FILING

Please refurn the completed form to one ofthe addresses listed below:

Ifusing U.S5. Postal Service: if using overnight delivery service:
Secrefary Secretary

Pennsylvaniz Public Uiilily Commission Pennsylvania Public Utility Commission
P.O. Box 3265 400 North Street

Harrisburg, PA 17105-3265 Commonwealth Keystone Buiiding, 2™ Floor

Harrisburg, Pennsylvania 17120

Facsimiles and/or electronic filings of the complaint will not be accepted.

If you have any questions about filling out this form, please contact the Secretary’ s
Bureau at 717-772-7T777.

Keep a copy of your complaint for your records.

Rev. July 2007
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PECO Exhibit 2

STEVENS & LEE

LAWYERS & CONSULTANTS

620 Freedom Business Center
Suite 200
King of Prussia, PA 19406
(610) 205-6000 Fax (610) 3374374
www.stevenslee.com

Direct Dial: {610} 205-6056
Email:  dpc@stevenslee.com
Direct Fax: (610) 371-7978

January 11, 2012
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor
Harrisburg, PA 17120

Re:  Atley Natalone v. PECO Energy Company
Docket No. C-2011-2279466

Dear Secretary Chiavetta:

Enclosed for filing on behalf of PECO is an original of its Answer and New Matter in
response to the Complaint filed in this matter. This document has been e-filed at the
Pennsylvania Public Utility Commission’s website. A copy has been served on the Complainant
in accordance with the attached Certificate of Service.

If you have any questions, please feel free to contact me.

Best Regards,
" STEVENS & LEE_ /

Encl.
ce: Atley Natalone w/enclosures

SCHEDULING RECOMMENDATION: Call of the Docket_ X Non-Call of the Docket

Philadelphia » Reading e ValleyForge » LehighVelley e Harrisburg o Lancaster < Scranton
Wilkes-Barre = Prnceton ¢ CherryHill  »  New York «  Wilmington

A PROFESSIONAL CORPORATION
01/10/2012 L1 1122157v1 101815.00304



o BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant

\'2 : Docket No. C-2011-2279466

PECO ENERGY COMPANY
Respondent

NOTICE TO PLEAD

To: Atley Natalone

You are hereby notified to file a written response to the attached Answer and New Matter
of PECO within 20 days from the date of service of this notice. If youdonot file a
written response denying or correcting the enclosed New Maltter within 20 days of
service, the facts set forth by PECO may be deemed to be true, thereby requiring no other
proof, and judgment may be entered against you. All pleadings, such as responses to
New Matter, must be filed with the Secretary of the Pennsylvania Public Utility
Commission:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harristrurg, PA 17120

You must also serve a copy of your response on the undersigned counsel for PECQ.
Failure to respond to this Answer and New Matter could result in the dismissal of your
case.

STEYENS & LEE /
S { ) A Qw_,/”
Tkt / 2
Dand Pirong Carosella

"Attumey'fﬁ. No. 57221
620 Freedom Business Center
Suite 200
King of Prugsia, PA 19406
Telephone: 610-205-6056
Fagsimile: 610-371-7978
dpci@stevensice,.com

Jarary 11, 2012 Counsel for PECO Energy Company

SL1 11218691 101815,00304



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant

v. : Docket No. C-2011-2279466

PECO ENERGY .COMPANY
Respondent :

ANSWER AND NEW MATTER OF
PECO ENERGY COMPANY

On December 22, 2011, PECO Energy Company (PECO) was served vﬁth a
formal complaint from Atley Natalone (Complainant), in thé above captioned Docket
Number. Pursuant to 52 Pa Code §5.61, PECO hereby responds as follows:

1. Admitted.

2. Admitted

3. Admitted.

4. Denied. PECO denies that there are any proposed rate increases pending
before the Pennsylvania Public Utility Commission (“PUC”). The phasing out of
PECO’s Residential Off-Peak Service Rate (“Rate OP”) was approved by the PUC as
part of PECO’s Default Service Program and Rate Mitigation Plan. As such, the phasing
out of the residential off-peak service rate is just, lawful, and reasonable. To the extent
that paragraph 4 contains additional averments, such averments are denied.

5, Paragraph 5 is a request for relief for which no answer is required.

Nonetheless, PECO denies that it should be required to maintain its residential off-peak

SL1 1121969vi 101815.00304



service rate or devise a replacement discounted rate for residential off-peak service. The
PUC has already reviewed and approved PECO’s phasing out of its residential off-peak
service rate. There is no legitimate basis to reverse the PUC’s approval allowing PECO te

phase out this discount program.

6. PECO is without sufficient information to admit or deny this statement.
U7 Admitted
8. Admitted.
NEW MATTER
9. PECO incorporates by reference responses contained in Paragraphs |

through 8 above as though fully set forth at length.
10.  PECO is represented in this matter by:

Dana Pirone Carosella (I.D. No. 57221)
Michael A. Gruin (1.D. No. 78625)

620 Freedom Business Center

Suite 200

King of Prussia, PA 19406

Tel. (610) 205-6056

Fax (610) 371-7978

and

~ Tishekia Williams
PECO Energy Company
2301 Market Street, S23-1
PO Box 8699
Philadelphia, PA 19101-8699
(215) 841-6841
Fax: 215.568.3389

11, The Complainant checked the Complaint form box to indicate that she

wants to oppose PECO’s proposed rate increase and handwrote “for electric off-peak
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service.” To the extent that Complainant challenges a “proposed rate increase,” this
claim must be dismissed because PECO currently has no proposed rate increase pending
before the PUC and as such, there is no proposed rate increase for Complainant to
challenge by way of a complaint with the PUC. Therefore, this claim must be dismissed

because the subject of the claim does not exist.

CU1207Thé Comiplaint also objects 16 the eliniination of PECO’s Residential Off-

Peak Service rate. To the extent that the Complaint challenges PECO’s phasing out of the
off-peak service rate, the Complaint should be dismissed for legal insufficiency.

13.  In 1996, the Pennsylvania General Assembly enacted the Electricity
Generation Customer Choice and Competition Act (“Act™), 66 Pa.C.S §§2801-15, The
Act allows Pennsylvanians to buy electric generation supply from licensed alternative
suppliers by unblindling the generation portion of electric rates from the fransmission and
distribution portions.

14. The Act capped the generation pertion of electric rates to ease the
fransition o competitive markets at 1996 levels. The rate cap was initially establiéhed
under Section 2804 of the Act, and, after much litigation, settlements were reached in
which the rate cap would expire for all PECQO customers at the end of 2010, !

15. On September 10, 2008, PECO filed with the PUC a Petition (“DSP
Petition™) requesting that the PUC approve PECO’s Defanlt Service Program and Rate
Mitigation Plan to establish rates, terms and conditions for the provision of default

service for the period January 1, 2011 through May 31, 2014, for those customers who do

'The PUC has already raled that it lacks the authority to extend the expired rate caps. See Tshudy v, PPL
Electric Utilities Corp., Docket Number C-2009-2082230 (Order entered August 21, 2009) (citing 66
Pa.C.5 2804(4)).
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not take service from an alternative electric generation supplier (EGS) or whose
contracted generation is not delivered, The DSP Program is designed to ensure that
PECO’s default service customers have access to a reliable supply of generation and 10
helﬁ them manage the transition from capped generation rates to market-priced rates that
began on January 1, 2011, PECO’s DSP Plan Petition was assigned Commission Docket
~'No. P-2008-2062739 (the “Action”). = =~

16.  The phase out of PECQO’s off-peak service rate was included as part of
PECO’s DSP Plan.

17.  OnMarch 10, 2009, after extensive discovery, hearings, and the filing of
testimony and rebuttal testimony in the Action, a Joint Petition for Settlement was filed
with the PUC to rsq‘ﬁest approval of PECO’s DSP Plan as modified by the Settlement.

18. By Order entered June 2, 2009, the PUC approved the Settlement and
PECO’s DSP Pian.

19. Starting January 1, 2011, PECO’s generation rates have reflected
wholesale market prices at which PECO procured its generation supply for its customers
who do not choose an alternative generation supplier. Those customers who choose an
alternative supplier would pay the rates set by the supplier based on wholesale market
prices.

20.  As of'the date Complainant filed her Complaint, she receives generation
supply through PECO’s default service program.

21, To the extent that Complainant challenges the phase-out of the residential
off-peak service rate and any generation rate increase due fo the phase oul of this iate, the

challenge must be dismissed for legal insufficiency.
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22, The PUC only has those duties, powers, responsibilities and jurisdiction
that were expressly or by necessary implication given to it by the Pennsylvania
Legislature. Rogoff'v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1939).

23.  Wholesale market-based generation rates are not governed by the
Commonwealth of Pennsylvania. Rather, it is a federal matter and is regulated only by
the Federal Etiergy Regulatory Agency (“FERC”), Seg Utifimax.com. Inc. v. PPL
Energy Plus, LLC, 378 F.3d 303 (3d Cir.2004).

24, The Federal Power Act of 1935 established the Federal Power
Commission (now FERC) and gave it “plenary and exclusive jurisdiction over ‘the
transmission of electric energy in interstate commerce’ and ‘the sale of electric energy at
wholesale in interstate commerce.’” Utilitimax.com. Inc. v. PPL, Energy Plus, ‘LLC, 273
F.Supp.2d 573, 574 (E.D.Pa.2003); 16 U.S.C. §824(b).

25. There 1s no relief that the PUC may grant the Complainant regarding
ﬁaxket-based generation rates. As the PUC recognized in Tshudy, the PUC may not
extend the rate caps, which expired in 2010, in order to prevent a generation rate increase.

26.  Therefore, to the exient the Complaint relates to the rate cap expifation or

| wholesale market-based generation rates, it must be dismissed for legal insufficiency
under 52 Pa.Code §5.101(a)4).

27.  There is a strong presumption that “the preexisting Commission approved
rates are just and reasonable.” Duguesne Light Company v. Pennsylvania Public Utility

Commission, 715 A.2d 540, 545 (Pa. Cmwlth. 1998).
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28.  To overcome the presumption, Complainant must demeonstrate the
existence of “recent significant changes in circumstances in the interim.” Schellhammer
v, Public Utility Commission, 629 A.2d 189, 193 (Pa. Cmwlth. 1993).

29.  Inthe absence of such a showing of “recent significant change in
circumstances” by Complainant, the prior commission rate determination remains
conchusivé under Section 316 of the Public Utility Code, 66 Pa.C.S. §316.

30.  Section 316 of the Code provides that “fw]henever the commission shall
make any rule, regulation, finding, determination or order, the same shall be prz'fna Jacie
evidence of the facts found and shall remain conclusive upon all parties affected
thereby....”

31,  The Complaint makes no assertion of recent significant changes in
circumstances that would allow Complainant to overcome the presumption that PECO’s
rates are just and reasonable,

32.  The PUC approved PECO’s Default Service Plan and the phasing out of
the Residential Off-Peak Service Rate (Rate OP) by its Order entered June 2, 2009.

33.  The PUC’s approval is prima facie evidence of the reasonableness of
PECQO’s rates. 66 Pa.C.S. §316; Duguesne Light Company, 715 A.2d at 545, Therefore,
under Section 316 of the Public Utility Code, the PUC’s approval of PECO’s phase out of
the Residential Off-Peak Service Rate is conclusive and binding.

34.  For these reasons, Complainant’s challenge to PECQO’s elimination of the
Residential Off-Peak Service Rate must fail for legal insufficiency under 52 Pa,Code

§5.101(a)(4).
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35.  PECO has informed its Residential Off-Peak Service Rate customers of
the phase-out of the rate, and has programs in place 1o assist customers who are affected
by the elimination of the residential off-peak service rate, PECO has advised customers
that they can sign up for budget billing, has encouraged customers to explore energy
savings strategies and rebate opportunities, and has directed customers to the PUC’s “PA
© Power Switch” website to encourage them te shop for competitive electric geheration
providers. PECO has also made customers aware of future pricing options that can help
them save money, such as Smart Time Priciﬁg which is séheduled to become available in
2012,

REQUEST FOR RELIEF

: WHEREFORE, for all of the reasons stated herein, PECO respectfully requests
that your Honorable Commission dismiss the Complaint with prejudice.

Respectfully submitted,

y

k4

g A S
Dapd Piroriddarosélla (LI, No. §7221) T
Michael-A Gruin (LD. No. 78625)

620 Freedom Business Center
Suite 200

King of Prussia, PA 19406
Tel. (610) 205-6056

Fax (610) 371-7978

Tishekia Williams

PECO Energy Company
2301 Market Street, S23-1
PO Box 8699

Philadelphia, PA 19101-8699
(215) 841-6841

Fax: 215.568.3389

Counsel for PECQO Energy Company
Dated: January 11, 2012
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Commonwealth of Pennsylvania
88
County of Montgomery

AFFIDAVIT

1, Dana Pirone Carosella, being duly sworn according to law, depose and say I am
agent of PECO Energy Company and have been authorized to make this affidavit on its
behalf and that the facts above set forth are true and correct to the best of my knowledge,

information and belief, and PECO Energy Company expects to be able to prove the same

at any hearing hereof. N
T P /

,,,,,, . / \\; ! \" Vi /{\ ,/

) \. [l\j\ i{\

fa ?’ hex fosel'lé/égent of PECO
Comp

Sworn and subscribed before me this
11th day of January, 2012

\ch{ary

My Commission Expires: Mewdh 3% 2013
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S BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ATLEY NATALONE
Complainant

V. - Docket No, C-2011-2279466
PECO ENERGY COMPANY I
Respondent
CERTIFICATE OF SERVICE
I hereby certify that I have this day served a true copy of the foregoing Answer
and New Matter upon the party listed below, in accordance with the requirements of

52 Pa. Code §1.54 (relating to service by a party).

VIA First Class U.S. Mail

113 James Dr, _
Haveriown, PA 19083 _ T W | o
A (A WG ¢ U A
Dana Pironé Carosella

Atley Natalone ST T /

{

DATED; January 11,2012
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PECO Exhibit 3

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
ATLEY NATALONE
Complainant REC E'VED
v. IAN 24 202 Docket no. C-2011-2279466

PECO ENERG}I CONCIIPANY PA PUBLIC UTILITY COMMISSION
espondent SECRETARY'S BUREAU

RESPONSE TO NEW MATTER OF ATLEY NATALONE

Complainant, Atley Natalone, was served with an Answer and New Matter from
Respondent PECO Energy Company. Complainant hereby responds as follows:

1.  Denies PECO Energy Company’s responses to the formal complaint and denies alf
allegations in paragraph 9 of the New Matter.

2. Admits Paragraph 10 of the New Matter, upen the information provided.

3. With respect to Paragraph 11 of the New Matter, admits Complainant checked a form
box and handwrote, but denies that the claim must be dismissed because there is no
subject of a claim. Complainant also denies the aflegation that PECO has “no
proposed rate increased pending” as the 75% discount that is being eliminated
translates to a rate increase of 375% on the electric generation charge, Respondent,
PECO Energy Company is relying on a checked box; however the claim is also fully
set forth in subparagraph B. of the Complaint.

4, Denies the allegations set forth in Paragraph 12 of the New Matter.
5. Complainant is without sufficient information to admit or deny the statements in
Paragraph 13 of the New Matter, except that Complainant submits that there

effectively has been a rate increase.

6. Complainant is without sufficient information to admit or deny the statements in
Paragraph 14 of the New Matter.




10.

11,

12,

13.

14.

15.

16,

17.

18.

19.

20.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 15 of the New Matter. ‘

Complainant is without sufficient information to admit or deny the statements in
Paragraph 16 of the New Matter.
Complainant is without sufficient information to admit or deny the statements in

Paragraph 17 of the New Matter.

Complainant is without sufficient information to admit or deny the staternents in
Paragraph 18 of the New Matter.

Denies the allegations set forth in Paragraph 19 of the New Matter.

Admits the allegations set forth in Paragraph 20 of the New Matter, but denies the
Complainant is female,

Deaies the allegation that there is no claim in Paragraph 21 of the New Matter, as
there has effectively been a rate increase.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 22 of the New Matter.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 23 of the New Matter.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 24 of the New Matter.

Denies the allegation that no relief may be granted to the Complainant in Paragraph
25 of the New Matter.

Denies the allegations in Paragraph 26 of the New Matter.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 27 of the New Matter.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 28 of the New Matter.




21.

22.

23.

24,

25.

26.

27.

Complainant is without sufficient information to admit or deny the statements with
respect to citations of the cases and Public Utility Code in Paragraph 29 of the New
Matter, but Denies that there is no showing of “recent significant change in
circumstances” by Complainant.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 30 of the New Matter.

Denies the statements set forth in Paragraph 31 of the New Matter. The statements
set forth in the Complainant’s Complaint are clear and speak for themselves.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 32 of the New Matter.

Complainant is without sufficient information to admit or deny the statements in
Paragraph 33 of the New Matter.

Denies the allegations set forth in Paragraph 34 of the New Matter.

Denies the allegations set forth in Paragraph 35 of the New Matter.

REQUEST FOR RELIEF

WHEREFORE, Complainant respectfully submits that his Complaint states a cause of
action against PECO Energy Company, and that there are alternative requests for
relief therein. In addition, PECO Energy Company did not address the alternative
requests for relief, and as a result, its request to dismiss the Complaint must be

denied.

Verification:

1, Atley Natalone, hereby state that the facts above set forth are true and correct
(or are true and correct to the best of my knowledge, information and belief) and that
I expect to be able to prove the same at a hearing held in this matter. I understand
that the statements herein are made subject to the penalties of 18 Pa. C.S. Section
4904 (relating to unsworn falsification to authorities).

_ W%M ([aufi~

(Signature) (Date)




Wit Atley L Natalone
I 113 James Dr
Havertown PA 19083-4919
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