BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Thomas Greco,					:		C-2010-2198079
dba Phoenix Estates					:		C-2011-2229033
							:
	v.						:		
							:		
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about, September 7, 2010 and March 3, 2011, Thomas Greco, dba Phoenix Estates (Complainant) filed two Formal Complaints with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL or Respondent) alleging:  at Docket No. C-2010-2198079 that the account was scheduled for cut-off without prior notice being provided, and at Docket No. C-2011-2229033, that the account service had improperly been terminated.  On September 29, 2010 and March 24, 2011, Respondent filed an Answer denying the material allegations of the Complaints.  

By Hearing Notices dated August 8, 2011, and October 6, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of October 18, 2011.  Both complaints were scheduled to be heard on the same time and date because they pertain to the same business address and service.  However, as explained to the Complainant, the burden of proof in each complaint remains separate and distinct.  (Tr. 4).  A Prehearing Order was issued on August 22, 2011, and October 6, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  Thomas Greco appeared, represented by Robert Cohen, Esquire.  PPL appeared, represented by Kimberly Krupka, Esquire.  The Complainant submitted two (2) exhibits; both were entered into the record.  PPL submitted seven (7) exhibits; five (5) were admitted into the record.
   
The record closed on November 18, 2011.

FINDINGS OF FACT

1. The Complainant receives electric service at his commercial rental building at 189 East Market Street, Wilkes-Barre, Pennsylvania.
 
2. The Respondent, PPL supplies electric service to the Complainant.

Re:  C-2010-2198079

3. During the Complainant’s testimony it was clear that the Complainant receives his mail at a mailbox and that he is not the individual that retrieves the mail.  (Tr. 21).  

4. The Complainant did not present the witness that retrieves his (Complainant’s) mail.  

5. PPL has the correct mailing address at which the Complainant wishes to receive his mail.

6. At hearing, the Complainant admitted that he personally placed no calls to PPL.  

7. The Complainant provided no witness that had personally made calls to PPL.  (Tr. 20).

8. The due date for the billing involved in Docket No. C-2010-2198079 was July 21, 2011; the bill was paid on August 19, 2011.  

Re:  C-2011-2229033

9. On February 14, 2011, electric service was terminated at the Complainant’s commercial building at 189 East Market Street, Wilkes-Barre, Pennsylvania. 

10.  The Complainant learned of the termination through a telephone call from one of his tenants.  

11. The Complainant telephoned PPL and learned that they (PPL) had no record of a payment being made and therefore service was terminated.  (Tr. 42-43).

12. Complainant’s Exhibit C-1 is the bill for the period involved in his complaint.  The bill for electric service was $1,397.89.  An additional overdue balance of  $706.28 was listed due as of January 17, 2011. 

13.  The bill states “Pay this amount no later than Feb. 2, 2011-$1,397.89.”  (Exh. C-1). 

14. The Complainant made a payment at United Check Cashing as shown by Complainant’s Exhibit C-2.  The payment was for $1,397.89, and was paid on February 11, 2011, a Friday.  

15. The receipt stated “If you are going to avoid termination call 1-800-358-6623.”  (Exh. C-2, Tr. 60).  

16. The Complainant did not call the 800 number.  (Tr. 60).  

17. The Complainant did not call PPL.  (Tr. 63).  
18. Termination occurred on February 14, 2011, a full twelve (12) days past the “pay no later than” date, and a Monday.  

19. The Complainant did not choose to pay PPL directly which would have confirmed payment and foreclosed termination.  

20. The Complainant provided no reason for choosing to pay at United Check Cashing rather than PPL.

21. The Complainant does not have enough rent coming in to meet his obligations to PPL.  (Tr. 53).

22. Complainant has a cash flow problem.  (Tr. 50).

23. The Complainant’s account history revealed chronic late payments.  (PPL Exh. 1B).

24. PPL’s witness Sherry Shaffer, a customer service representative, testified that on February 7, 2011, PPL sent a “commercial termination letter” to the Complainant; the amount due was $1,397.89.  (PPL Exh. 3, Tr. 77). 

25. The shut-off date was listed on the termination letter as “2/14/11.”  

26. The termination letter had detailed instructions regarding making a payment and notifying a PPL representative of the confirmation number or receipt information.  (Tr. 77-78).  The 1-800-358-6623 telephone number was included for any questions.  

27. PPL does not receive simultaneous notification when payment is made at a payment center, there is a delay.  




DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
		
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

C-2010-2198079:

In this complaint the Complainant alleged that he received a notice that termination was imminent but did not receive any prior notice.  The Complainant also alleged that he was forced to remain on hold for an inordinately long time during his calls to PPL. (Formal Complaint).  

At hearing, the Complainant admitted that he personally placed no calls to PPL, and he provided no witness that had personally made calls to PPL.  (Tr. 20).  Therefore, that portion of the complaint will be denied and dismissed for failure to meet the burden of proof.
With regard to receiving notice, the impending termination was for failure to pay on the account.  The due date for this specific billing was July 21, 2011, and the bill was paid on August 19, 2011.  (Formal Complaint and Tr. 32[footnoteRef:1]).  The Complainant alleged that he did not receive timely notice.   [1:  The Formal Complaint states August 18; PPL records show August 19.] 


PPL is required by Section 55.2 of the regulations to provide personal contact at least three (3) days prior to the impending termination.  Personal contact is defined as contact in person, by telephone, or in writing.  The regulations do not require that written notice be certified.  52 Pa. Code § 55.1.  PPL provided written notice.  PPL evidence shows that the mailing address for the Complainant was correct and PPL noted that the notice was not returned as undeliverable.  Notice mailed to a party’s last known address and not returned by the United States Postal Service is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

During the Complainant’s testimony it was clear that the Complainant receives his mail at a mailbox and that he is not the individual that retrieves the mail.  (Tr. 21).  He did not present the witness that retrieves his mail.  PPL has the correct mailing address at which the Complainant wished to receive his mail.  As stated above, mail that is not returned is presumed to have been received.  PPL did not receive any returned notices, therefore, the notices are presumed to have been received.  Finally, the Complainant noted that service was never terminated and that he simply wanted to make a “record.”  The Complainant failed to prove that he did not receive the notice of termination and this portion of the complaint is denied and dismissed. 

C-2011-2229033:

In this complaint, the Complainant alleged that his service was wrongfully terminated specifically because at the time of termination, his bill had been paid.  The Complainant alleged that PPL “did not pursue due diligence in verifying that the bill had been paid.”  (Formal Complaint).   

On February 14, 2011, electric service was terminated at the Complainant’s commercial building at 189 East Market Street, Wilkes-Barre, Pennsylvania.  The Complainant learned of the termination through a telephone call from one of his tenants.  The Complainant telephoned PPL and learned that they had no record of a payment being made and therefore service was terminated.  (Tr. 42-43).

Complainant’s Exhibit C-1 is the bill for the period involved in his complaint.  The bill for electric service was $1,397.89.  An additional $706.28 was listed due as of January 17, 2011; that was an overdue balance.  The bill states “Pay this amount no later than Feb. 2, 2011-$1,397.89.”  (Exh. C-1).  The Complainant made a payment at United Check Cashing as shown by Complainant’s Exhibit C-2.  The payment was for $1,397.89, and was paid on February 11, 2011, a Friday.  The receipt stated “If you are going to avoid termination call 1‑800-358-6623.”  (Exh. C-2, Tr. 60).  The Complainant did not call the 800 number.  (Tr. 60).  The Complainant did not call PPL.  (Tr. 63).  Termination occurred on February 14, 2011, a full twelve (12) days past the “pay no later than” date, and on a Monday.  The Complainant did not choose to pay PPL directly which would have confirmed payment and foreclosed the termination.  No reason for choosing to pay at United Check Cashing rather than PPL was provided.

The Complainant argued that he does not have enough rent coming in to cover his obligations to PPL.  (Tr. 53).  He argued that he must keep the heat on in order to be able to rent the available unit.  (Tr. 53).  He stated that there is a cash flow problem; that is why payment was not made on or before the February 2nd deadline.  (Tr. 50).

[bookmark: _GoBack]PPL’s witness Sherry Shaffer, a customer service representative, testified that on February 7, 2011, PPL sent a “commercial termination letter” to the Complainant; the amount due was $1,397.89.  (PPL Exh. 3, Tr. 77).  This is in accordance with the regulations that require that the utility make personal contact at least three (3) days prior to the intended termination.  52 Pa. Code § 55.1, 2).  The shut-off date was listed on the termination letter as “2/14/11.”  The termination letter had detailed instructions regarding making a payment and notifying a PPL representative of the confirmation number or receipt information.  (Tr. 77-78).  The 1-800-358-6623 telephone number was included for any questions.  PPL does not receive simultaneous notification when payment is made at a payment center, there is a delay.  That is precisely why the termination letter and the United Check Cashing receipt both list the 800 number for a customer to call with the receipt or confirmation number to avoid termination.  The Complainant insists that his employee Mary Tenza made such a call, but there is no record of the call being received and no record of a confirmation number or receipt number being provided to PPL.[footnoteRef:2]  (Tr. 80). [2:  The Complainant requested a continuance in this matter; the request was denied.  The request was denied because the Complainant had ample notice of the time and date of the 2010 Docket, and chose not to alert Ms. Tenza of the date for hearing until October.  Nonetheless, the parties stipulated that Ms. Tenza would testify she made the call.  Thus her non-availability was inconsequential to the outcome of this hearing.] 


The account history here reveals chronic late payments.  (PPL Exh. 1B).

Circumstantially, PPL did not restore power because they learned the Complainant had paid his bill; they restored service because they learned through a telephone call from the affected tenant that the termination was affecting another customer.  (Tr. 85.)  Only after that call did the Complainant’s employee Ms. Tenza call PPL.  

In summary, this is a commercial account with a chronic history of late payments.  The payment made on February 11, 2011 was for $1,397.89 that was due “no later than February 2.”  The Complainant argued that service should not have been terminated because he made the payment before the termination date of February 14, 2011, and that his employee Ms. Tenza notified PPL of the payment.  PPL records show that since 2005 they have had no less than eleven (11) telephone conversations with Ms. Tenza; all were related to account payments.  It is PPL’s standard operating procedure to document customer calls to PPL customer service. (Tr. 86).  There is no documentation of a call from either the Complainant or Ms. Tenza to PPL customer service on February 11.  Even if there were, the responsibility of a customer is to pay any undisputed bill by its due date.  52 Pa. Code § 56.21.  Since that was not done here, termination was unfortunate, but not a violation of law or the Commission’s regulations or orders.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainant Thomas Greco, dba Phoenix Estates bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. The Complainant failed to prove that PPL is responsible for the complaints in both Docket No. C-2010-2198079 and Docket No. C-2011-2229033. 


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaints of Thomas Greco, dba Phoenix Estates at Docket Nos. C-2010-2198079 and C-2011-2229033 are denied and dismissed.
 
2. That the Secretary’s Bureau mark Docket Nos. C-2010-2198079 and C‑2011-2229033 closed.


Date:	January 31, 2012					___________________________									Ember S. Jandebeur
								Administrative Law Judge
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