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HISTORY OF THE PROCEEDING



On August 21, 2009, Jason Morris (“Morris” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”) alleging that there are incorrect charges on his bill related to service for 915A Lombard Street in Philadelphia.  The Complainant requested that the charges be removed from his bill.



On September 17, 2009, the Respondent, through its counsel, filed an Answer.  The Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent stated that its records show that the Complainant had service in his name at 915 Lombard Street, Unit A, Philadelphia, from June 2002 until August 2004.  The Respondent averred that service was discontinued in Complainant’s name when the Respondent received an application for new service from another customer.  The final bill for that address was $1,440.03.  In addition, PECO records indicate that the Complainant initiated service at his current address, 136 North Bread Street, Apt. 106 in Philadelphia, effective June 25, 2007.  The Respondent transferred the $1,440.03 unpaid balance plus $237.60 in accrued late fees to the Complainant’s current account on June 25, 2007.  The Respondent averred that the transfer was proper and authorized by 52 Pa. Code § 56.16. 


A hearing was held in this matter in the Philadelphia State Office Building on January 14, 2010, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Jason Morris, testified in support of the complaint.  Ken Massey, Esquire, represented Respondent PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, PECO Senior Regulatory Assessor, who sponsored two exhibits: PECO Exhibit 1 – Account Statement and PECO Exhibit 2 – BCS Decision.  



On the day of the hearing, the Complainant requested a continuance because he wanted to have an attorney represent him (Tr. 4, 7, 9).  The Complainant also said that he was not prepared because he thought the hearing was in February 2010 (Tr. 9).  Counsel for PECO objected to a continuance (Tr. 5).  The Complainant said he had been unable to obtain copies of leases to prove his case because one landlady was in the hospital and he had to find the other landlord (Tr. 5, 6).  ALJ Fordham ruled that evidence would be put on the record that day but that the record would be held open to allow Complainant the opportunity to obtain the leases and/or engage an attorney (Tr. 5, 6).  The Complainant was given until February 11, 2010, to provide additional documentation.
  PECO Exhibit 2 was admitted into evidence and the admission of PECO Exhibit 1 was held in abeyance.



Subsequently, the Complainant submitted a status report.  The Complainant stated that he has not been able to locate any information or contact previous landlords.  He has not submitted the leases or any evidence in support of his complaint.  In addition, no attorney has filed a notice of appearance in this matter on his behalf.  As the Complainant had not produced additional evidence by June 7, 2010, PECO Exhibit 1 was admitted into evidence.



This matter was assigned to ALJ Darlene D. Heep on February 10, 2012.
FINDINGS OF FACT
1. Complainant is Jason Morris.
2. Respondent is PECO Energy Company. 
3. The complaint is regarding a bill for services at 915A Lombard Street, Philadelphia, Pennsylvania, 19147.  (Tr. 10)
4. Complainant currently resides at 136 N. Bread Street, Philadelphia, Pennsylvania 19106.  (Tr. 10)
5. Complainant initiated service on Bread Street on June 25, 2007.
6. Shortly after purchasing the residence on Bread Street, Complainant received a bill for approximately $1,500 dollars for services at 915A Lombard Street.  (Tr. 9-10)
7. PECO has no records of receiving a call from the Complainant regarding leaving the premises on Lombard Street and discontinuing service.  (Tr. 16)
8. Service at Lombard Street was discontinued in Complainant’s name after a new customer initiated service on August 4, 2004.  (Tr. 16)
9. No records were submitted showing a balance owed by Complainant to PECO for Lombard Street other than a Transfer Debit of $1,440.03 to the Bread Street Account Activity Statement on June 25, 2007.  (PECO Exhibit 1).
10. PECO documents show a balance owed by Complainant to PECO of $2,061.04 as of December 31, 2009, including late payment charges.  (PECO Exhibit 1)
11. Complainant filed an informal Complaint with the Bureau of Consumer Services on November 13, 2007 and the matter was closed by BCS on April 24, 2009.
12. BCS determined that Complainant was responsible for the bill for Lombard Street because there was no evidence that Complainant called to discontinue service in his name at that address.  (PECO Exhibit 2)
13. There are no PECO records showing that Complainant was billed for and did not pay the balance from Lombard Street between the dates that he left Lombard Street and that he again acquired PECO services on Bread Street.
14. Complainant has submitted no evidence to show that he asked that PECO service be discontinued or that he did not reside at or benefit from services at the Lombard address during the time in question. 

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



The Complainant's evidence must be more convincing, by even the smallest amount, than that presented by PECO. Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). Additionally, the decision of the Commission must be supported by substantial evidence in the record. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).


Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent. If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof. The Complainant now has to provide some additional evidence to rebut that of the Respondent. Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff'd 501 Pa. 433, 461 A.2d 1234 (1983). While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission. Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Title 52 Pa. Code § 56.16 reads in pertinent part:
§ 56.16. Transfer of accounts.

 (a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days’ notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued. In the absence of a notice, the ratepayer shall be responsible for services rendered. 

 (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer. 
Section 56.21 states: 
§ 56.21. Payment 

  The due date for payment of a bill may be no less than 20 days from the date of transmittal; that is, the date of mailing or physical delivery by the utility to the ratepayer.

. . . 

(ii) The utility may not impose a late payment charge unless payment is received more than 5 days after the due date.
Section 17 of PECO’s Tariff provides for payment as follows:

17.3  PAYMENT

(a) The Company’s bills to customers are payable upon presentation.  Payment for service received must be made on or before the due date shown on the bill. The due date shall be determined by the Company and shall be not less than twenty days from the date of transmittal . . .
Also, 52 Pa. Code § 56.22  provides that:
§ 56.22. Accrual of late payment charges 

  (a) Every utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the full unpaid and overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum.

(b) An additional charge or fixed fee designed to recover the cost of a subsequent rebilling may not be charged by a regulated utility.


 It is Complainant’s burden to establish that he requested discontinuance or that he did not reside at or otherwise benefit from the services begun and rendered in his name during the period in question.  Complainant has not met that burden. 


However, PECO has submitted no evidence other than a summary one-line bill that Complainant was properly billed for and did not pay for the service in question.  Absent evidence that the Complainant was billed and did not pay, or of “presentation” of the bill to Complainant, PECO is not entitled to late fees.  (PECO Energy Company, Electric Service Tariff, Section 17.3) (2011).  Absent a “presentation,” there was no requested due date and no unpaid bill during the period in question. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 
2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).
3. Complainant did not notify Respondent that he was vacating the premises. 52 Pa. Code § 56.16.
4. PECO did not present a bill to Complainant during the period in question and therefore there were no due dates and no late fees applicable.  (PECO Electric Tariff, Section 17.3; Title 52 Pa. Code § 56.21, 56.22 )
ORDER
THEREFORE,

IT IS ORDERED

1. That for the reasons set forth above, relief is granted in part and denied in part.

2. That Respondent shall, within thirty (30) days, issue to the Complainant a bill for the services at Lombard Street for the period in question minus any associated late fees. 
3. That Complainant shall pay this reissued bill within ninety (90) days of receipt. 
4. That with respect to all other issues, the Complaint filed by Jason Morris against PECO at Docket C-2009-2127199 is dismissed.

DATE:         February 15, 2012   


___________________________________







Darlene D. Heep







Administrative Law Judge

� 	Please note that there was a severe snowstorm on February 10 and 11, 2010 in Philadelphia.  


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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