BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Consolidated Rail Corporation	:
for the abolition of thirty-one crossings of the 	:	A-00111016
Enola Branch, LC201323, MP 3.5 to MP 27.0,	:
Sub No. 1095, Harrisburg Division, Lancaster	:
County							:
							:
Board of Supervisors of Bart Township,		:
							:
		v.					:	C-00913256
							:
Consolidated Rail Corporation,			:
and the Pennsylvania Department of 			:
Transportation and Commissioners of the		:
County of Lancaster, et al.				:


SECOND AMENDED SCHEDULING ORDER 


On March 15, 2011, Providence Township (Township), Lancaster County, filed a Petition to Modify Order with reference to a Commission Order entered on October 9, 1997 at Docket Nos. A-00111016 and C-00913256, as subsequently modified.  The Petition to Modify requested that Railroad Crossing No. 21 be allowed to remain in place.  

The Pennsylvania Department of Transportation (PennDOT) and the Commission’s Bureau of Transportation and Safety Prosecutory Staff (BTS)[footnoteRef:1] filed Answers to the Township’s Petition, requesting a hearing in this matter.   [1:  On August 11, 2011, the Public Utility Commission reorganized its investigation and enforcement responsibilities into the Bureau of Investigation and Enforcement (BI&E).  Accordingly, BTS is now BI&E, represented by the Law Bureau.] 


Further, the Pennsylvania Department of Conservation and Natural Resources (DCNR)[footnoteRef:2] filed a letter in support of the Township’s Petition stating that the bridge should be allowed for pedestrian traffic as it is part of a Rail to Trail path.  A Secretarial Letter was issued on April 7, 2011 referring the above-captioned matter to the Office of Administrative Law Judge (OALJ) for further proceedings, and on November 21, 2011, we held a prehearing conference regarding the Township’s Petition.   [2:  The Department of Conservation and Natural Resources was formed from the Department of Environmental Protection (DEP) years ago, and it should have replaced the DEP on the service list in the instant case awhile ago.  Therefore, DCNR is being treated as an original party replacing DEP in the case, and not as an intervenor.] 


A Scheduling Order was issued on November 21, 2011, which set forth a procedural schedule including a deadline for all parties to serve direct testimony on February 15, 2012.   The schedule also set February 21, 2012 as a date for a Settlement Conference.  

On February 10, 2012, Melvin Newcomer, Esquire, counsel for Providence Township, emailed the presiding officers an unopposed request to amend the Scheduling Order to extend the deadline for the submission of direct testimony from February 15, 2012 to February 28, 2012.  Mr. Newcomer requested that the settlement conference date should remain February 21, 2012 as he anticipates the parties will be finalizing a joint petition for settlement by February 21st.  He stated that he anticipated there will be no need for submission of direct testimony or an evidentiary hearing.

As such, by Scheduling Order dated February 10, 2012, Mr. Newcomer’s unopposed request was granted and the following scheduled established:

Settlement Conference				February 21, 2012
All parties serve written direct testimony		February 28, 2012
All parties serve rebuttal testimony			March 6, 2012
Evidentiary Hearing in Harrisburg			March 13, 2012
Main brief deadline					April 12, 2012
Reply brief deadline					April 23, 2012

On February 23, 2012, Mr. Newcomer sent the Presiding Officers a second letter indicating that the settlement conference was held on February 21, 2012, as scheduled, and that all the issues were resolved during that conference.  Mr. Newcomer stated, however, that there was some question as to whether a Stipulation of Settlement could be reviewed and approved by all parties prior to the hearing scheduled for March 13, 2012.  As such, Mr. Newcomer requested that the March 13, 2012 hearing be continued for a period of thirty (30) days.  Mr. Newcomer noted that all parties are in agreement with the request and have reviewed the letter prior to its submission.

As the parties’ request is reasonable and unopposed, it will be granted.  The hearing scheduled for March 13, 2012 will be cancelled.  The Presiding Officers provide, however, a date certain for the Settlement to be filed of March 23, 2012.  If no Settlement is filed by March 23, 2012, the parties are directed to provide a proposed schedule for litigation of this matter which will be subject to approval of the Presiding Officers.
	
		Furthermore, as stated in the initial Amended Scheduling Order, dated February 10, 2012, we again remind the parties that they should file individual statements in support of the settlement petition with the Stipulation of Settlement.  Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officers with enough evidence to support findings that the proposed settlement is in the public’s interest.  If testimony is submitted with a settlement petition, it should be accompanied with a signed verification from the witness.   Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to the presiding officers in hard copy as well as electronically in Word format.


THEREFORE,

IT IS ORDERED:

1. That the Amended Scheduling Order dated February 10, 2012, at Docket Nos. A-00111016 and C-00913256 is hereby amended.

2. That the hearing to be held in this matter on March 13, 2012 is cancelled.

3. That the parties to this proceeding are directed to file their Stipulation of Settlement with all necessary supporting documents no later than March 23, 2012.

4. That, if the parties are unable to file their Stipulation of Settlement as per Ordering Paragraph number 3, above, the parties shall file a proposed schedule for litigating this matter no later than March 23, 2012.

		
Date: February 28, 2012									
					Elizabeth H. Barnes
					Administrative Law Judge

					
					__________________________________________
					Joel H. Cheskis
					Administrative Law Judge
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