BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



C. Edwin Grimmel					:
							:
	v.						:		F-2010-2176682
						:
PECO Energy Company				:



INITIAL DECISION 


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This decision dismisses the Formal Complaint of C. Edwin Grimmel (Complainant or Mr. Grimmel) filed against PECO Energy Company (Respondent, PECO or Company), with the Pennsylvania Public Utility Commission (Commission) at Docket No. F‑2010-2176682.

		On May 12, 2010, Mr. Grimmel filed his Complaint against PECO alleging, in part, that his tenant, Tim Hoerr (Mr. Hoerr or Tenant Hoerr), had the electric bill transferred to him for 183 Cold Cabin Road, Delta, PA (Service Location); Mr. Hoerr leased the farmhouse at the Service Location in April 2003; Mr. Hoerr used the barn at the Service Location to repair cars; Tenant Hoerr knew there was a water well (Well) at the Service Location and the shut-off for the Well was in the basement of the farmhouse; and Mr. Hoerr was aware that he was required to pay all utility bills.  Complaint ¶4.  As relief, Complainant requests that his tenant be required to pay the electric bill for the Service Location.  Complaint ¶4.

		On June 7, 2010, PECO, through its counsel, filed an Answer.  The Company averred that Complainant is responsible for his entire account balance in the amount of $3,893.34, as set forth in the account activity statement, which is attached to the Answer as Exhibit 1.  The Respondent alleged that electric service was initiated in Mr. Hoerr’s name at the Service Location on August 19, 2003.  The Respondent terminated service for non-payment on September 30, 2008.  According to PECO, termination of Mr. Hoerr’s electric service interrupted the water service at another location – 199 Cold Cabin Road, Delta, PA.  So PECO conducted a foreign wiring investigation.  The Respondent alleged it discovered foreign wiring linking the water service at 199 Cold Cabin Road to the Well and the electric meter at the Service Location.  As a result of discovering the foreign wiring, Respondent transferred billing in the amount of $1,256.32 from the tenant to the Complainant/Landlord.  PECO contends on December 3, 2008, a field representative at Complainant’s request visited the Service Location and verified that the foreign wiring had been corrected.  Therefore billing to the meter at the Service Location was transferred back to Tenant Hoerr’s name.  According to PECO, on March 13, 2009, the electric load from a silo at the Service Location showed up on the meter for the farmhouse at the Service Location.  Afterwards service was discontinued in the name of Tim Hoerr, and a balance of $986.07 was transferred to Complainant’s name.  Answer ¶4.

		In seeking dismissal of the Complaint, PECO submits that once a public utility finds a foreign load, it is required to list the account, including any arrearages, in the name of the landlord; the landlord is responsible for paying the utility bills until the foreign load is corrected; and any dispute regarding the financial responsibilities of the landlord and the tenant is outside of the Commission’s jurisdiction. 

		On February 10, 2011, the Commission notified the parties that this case was assigned to Administrative Law Judge (ALJ) Cynthia Williams Fordham for an initial hearing in Philadelphia on March 23, 2011, at 10:00 a.m.  ALJ Fordham issued a Prehearing Order, which outlined the applicable procedural rules and was served upon the parties on February 16, 2011.  

		ALJ Fordham convened and closed the initial hearing in Philadelphia on March 23, 2011.  Mr. Grimmel represented himself.  PECO was represented by Tishekia Williams, Esquire; Charles Thomas, a regulatory assessor, and Lori Messare, a high bill field consultant, testified on behalf of Respondent.  Complainant sponsored four exhibits (Complainant’s Exhibits 1, 2, 3 and 4), which were admitted into the record.  (Tr. 48).

[bookmark: _GoBack]		Respondent sponsored four exhibits (Respondent’s Exhibits 1, 2, 3 and 4).  ALJ Fordham admitted Respondent’s Exhibits 2, 3 and 4 into the record.  (Tr. 49).  As to PECO’s Exhibit 1, the Account Activity Statement, Mr. Grimmel argued that some of his payments may or may not be reflected in the exhibit.  (Tr. 48).  ALJ Fordham ruled that Mr. Grimmel would have until March 30, 2011 to provide any other information that he made payments to PECO that were not posted in the Account Activity Statement, otherwise PECO’s Exhibit 1 would be admitted into the record without objection.  (Tr. 48).  ALJ Fordham directed Mr. Grimmel to send a copy of any additional information concerning his payments to her and to PECO’s attorney.  Afterward ALJ Fordham would send instructions to parties as to whether there was a need to reconcile anything.  (Tr. 48-49).  By facsimile dated March 30, 2011, Mr. Grimmel sent ALJ Fordham a brief handwritten statement that read: “Payments to PECO total $1,587.72 for 183 Cold Cabin Rd.”  There is no indication that a copy of the facsimile was sent to PECO’s counsel.  Further the statement is inconclusive and lacks evidentiary value.  Therefore Respondent’s Exhibit 1 was admitted into the record by operation of ALJ Fordham’s earlier ruling.  (Tr. 48).

		The March 23, 2011 hearing generated 52 pages of transcribed testimony.  By Judge Change Notice dated February 7, 2012, the parties were informed that the judge in this proceeding had been changed from ALJ Fordham to the undersigned ALJ.[footnoteRef:1]  The record was closed by Second Interim Order on February 8, 2012.  This case is procedurally ripe for ruling. [1:  	Section 5.486 of the Commission’s regulations provides for a judge change as follows:
If a presiding officer becomes unavailable, the Chief Administrative Law Judge may either designate another qualified officer to prepare the initial or recommended decision or cause the record to be certified to the Commission for decision.
52 Pa. Code § 5.486.] 


FINDINGS OF FACT

		1.	Complainant C. Edwin Grimmel resides at 3855 Federal Hill Road, Jarrettsville, MD 21084.  (Tr. 8).

		2.	Respondent is PECO Energy Company.  (Tr. 4).

		3.	On September 23, 2008, Mr. Grimmel opened a residential service account with PECO for his property at 483 Quarry Road, Delta, PA 17314 (Quarry Road Account).  (Tr. 32; Respondent’s Exhibit 1). 

		4.	The service property at issue is located at 183 Cold Cabin Road, Delta, PA 17314 (Service Location), which Mr. Grimmel owns but leases out.  (Complainant ¶¶1 and 4; Tr. 6 and 8).

		5.	The Service Location is farm property with a large five bedroom farmhouse, detached garage, large red barn, four silos, wagon shed (no electric), low-feed barn (no electric), milking stalls structure, and water well (Well) on it.  (Tr. 6, 8, 14 and 17; Complainant’s Exhibit 2).

		6.	Adjacent to the Service Location is Mr. Grimmel’s extended farm property upon which a mobile home is situated at 199 Cold Cabin Road, Delta, PA 17314
(Mobile Home Location).  (Tr. 6, 8 and 13-14; Complainant’s Exhibit 2).

		7.	Mr. Grimmel leases the Mobile Home Location to Danny Wiley (Tenant Wiley).  (Tr. 5-6).

		8.	Mr. Grimmel admits that when he purchased the farm property in 1998 he knew that the Well serviced both the Service Location and the Mobile Home Location.  (Tr. 8).

		9.	Tim Hoerr (Tenant Hoerr), leased the farmhouse at the Service Location from Mr. Grimmel from April 2003 to March 2009.  (Tr. 8-9 and 22).  Mr. Grimmel and Tenant Hoerr did not have a written lease agreement for the farmhouse.  (Tr. 18 and 20).

		10.	In April 2003, when Tenant Hoerr began leasing from Mr. Grimmel, electric service for the farmhouse, Well pump, silos and other farm structures were serviced by one meter located at the farmhouse.  (Tr. 16-18).

		11.	Complainant testified that Tenant Hoerr agreed to pay the electric bill for all structures upon the farm property at the Service Location (Tr. 11 and 18), but there was no written agreement between the two.  (Tr. 18).

		12.	According to Mr. Grimmel, when Tenant Hoerr first leased the Service Location he was shown “where the breaker power was, the hot water heater breaker, the range breaker for the stove and all breakers for the house.”  (Tr. 11).  

		13.	 Mr. Grimmel testified the Tenant Hoerr was well aware there was one Well and electric service was from the leased farmhouse.  (Tr. 12).

		14.	Mr. Grimmel admitted that electricity service for the Well to Tenant Wiley at the Mobile Home Location was metered from the Service Location.  (Tr. 18).

		15.	According to Mr. Grimmel, Tenant Hoerr, knowing that electricity for the Well and other structures on the farm property was metered through the farmhouse, paid for electric service for quite a few years.  (Tr. 17-18).

		16.	Respondent’s regulatory assessor, Charles Thomas, testified that electric service was initiated in Tenant Hoerr’s name at the Service Location on August 9, 2003.  (Tr. 33; Exhibit 1).

		17.	On September 30, 2008, Respondent terminated Tenant Hoerr’s service at the Service Location for non-payment.  (Tr. 34).

		18.	According to PECO’s regulatory assessor, termination of Mr. Hoerr’s electric service interrupted Tenant Wiley’s water service at the Mobile Home Location.  (Tr. 34).

		19.	Based upon a complaint received from Tenant Hoerr that the Well connected to his meter also serviced the Mobile Home Location, PECO’s High Bill Field Consultant, Lori Messare (Consultant Messare), conducted an investigation at the Service Location on October 17, 2008.  (Tr. 41; Respondent’s Exhibit 4). 

		20.	During Consultant Messare’s October 17, 2008 investigation, she verified a foreign wiring linking the Mobile Home Location to the Well and the electric meter at the Service Location.  (Tr. 34 and 41).

		21.	On or about October 17, 2008, Consultant Messare spoke with Mr. Grimmel, explained the foreign wiring of the Well and informed him that electric service for the Service Location would be transferred to him until the foreign wiring was removed.  (Tr. 41).

		22.	On October 22, 2008, Consultant Messare sent Mr. Grimmel a letter concerning the foreign wiring at the Service Location and she stated in part:

When PECO identifies foreign wiring, Pennsylvania State Law requires the electric service and any existing balance to be transferred 
into the name of the landlord, until the wiring is properly separated.

(Tr. 41-42; Respondent’s Exhibit 4).  

		23.	On October 22, 2008, PECO initially transferred the Service Location’s account balance in the amount of $1,256.32 to Mr. Grimmel’s Quarry Road Account Number 31154-54015 (Tr. 31; Respondent’s Exhibits 1 and 2); the $1,256.32 balance was transferred again into Account Number 03261-18012 established in Mr. Grimmel’s name for the Service Location.  (Respondent’s Exhibit 1, p. 2). 
		24.	On December 3, 2008, Consultant Messare visited the Service Location a second time and verified that the Well wiring had been moved to a separate meter (Tr. 42), and PECO established Account Number 67651-30047 in Mr. Grimmel’s name for service only to the Well.  (Tr. 34; Respondent’s Exhibit 1, p. 3).

		25.	On December 26, 2008, PECO established a new Account Number 03261-18021 in Tenant Hoerr’s name for the Service Location.  (Tr. 34; Respondent’s Exhibit 2).

		26.	On December 27, 2008, Respondent sent Mr. Grimmel a final bill in the amount of $1,539.30 for the Service Location (Tr. 34), which was transferred into his Quarry Road Account on January 27, 2009.  (Tr. 34; Respondent’s Exhibit 2).

		27.	On March 13, 2009, in response to a call from Tenant Hoerr that he suspected another foreign wiring, Consultant Messare visited the Service Location for a third time.  (Tr. 42).

		28.	When the silo inside the barn was turned-on during her third visit, Consultant Messare determined that the silo was registering on Tenant Hoerr’s meter.  (Tr. 43). 

		29.	During her third visit Consultant Messare was unsuccessful in attempting to contact Mr. Grimmel to inform him about the foreign wiring connecting the silo to Tenant Hoerr’s meter.  (Tr. 43).

		30.	On March 17, 2009, Consultant Messare sent Mr. Grimmel a letter about the foreign wiring from the silo feeder to the Service Location and she stated in part:

When PECO identifies foreign wiring, Pennsylvania State Law requires the electric service and any existing balance to be transferred into the name of the landlord, until the wiring is properly separated.

(Tr. 43; Respondent’s Exhibit 4).

		31.	Mr. Grimmel testified he did not contact PECO about the silo foreign wiring because Tenant Hoerr moved out of the Service Location in March 2009.  (Tr. 9 and 47).   


		32.	On March 18, 2009, PECO transferred the existing balance for the Service Location in the amount of $986.07 to Mr. Grimmel’s new Account Number 03261-18049 for the Service Location.  (Tr. 35; Respondent’s Exhibit 2).

		33.	Regulatory Assessor Charles Thomas testified that Mr. Grimmel’s Quarry Road Account was closed on July 16, 2009, and on March 10, 2010, Mr. Grimmel requested discontinuance of service at the Service Location.  (Tr. 35).

		34.	According to the regulatory assessor on April 6, 2010, the outstanding balance of $1,333.47 for the Quarry Road Account was transferred to Mr. Grimmel’s Well account, and on April 12, 2010, the final balance of $2,640.54 for the Service Location was also transferred to the Well account.  (Tr. 35).

		35.	Mr. Grimmel’s Well account was closed on December 27, 2010, and a final bill was issued for $4,309.06, the regulatory assessor testified.  (Tr. 35; Respondent’s Exhibit 1, p. 6).

DISCUSSION

Mr. Grimmel in his Complaint seeks a ruling from the Commission that his former tenant, Mr. Hoerr, should be held responsible for the outstanding bill at the Service Location.  (Complainant ¶5).  He submits when Mr. Hoerr rented the farmhouse in April 2003, the tenant knew the Well was metered from the farmhouse.  (Tr. 12).  Mr. Grimmel submits that Mr. Hoerr agreed to pay the electric bill for all structures upon the farm property at the Service Location.  (Tr. 11 and 18).  However there was no written agreement between Mr. Grimmel and Mr. Hoerr concerning the electric bill payment arrangement.  (Tr. 18).  Mr. Grimmel asserts that  Tenant Hoerr, knowing that electricity for the Well and other structures on the farm property was metered through the farmhouse, paid for electric service for quite a few years.  (Tr. 17-18).  As the party seeking the assistance or a remedy from the Commission, Mr. Grimmel has the burden of proving that PECO has in some manner violated the provisions of the Public Utility Code (Code), the Commission’s regulations or an order in the course of providing him with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. § 332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, the evidence must be reviewed to determine whether Mr. Grimmel met his burden of proving PECO failed to provide him reasonable service.  

		Section 1501 of the Code, 66 Pa. C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  As defined, in pertinent part, Section 102 of the Code, 66 Pa. C.S. § 102, reads: 

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities … in the performance of their duties under this part to their patrons, employees, other public utilities, and the public…

		There is no evidence in the record to establish that PECO failed to provide Mr. Grimmel reasonable service.  Mr. Grimmel admits that when Tenant Hoerr began leasing from him in April 2003, electric service for the farmhouse, Well pump, silos and other farm structures were connected to one meter located at the farmhouse.  (Tr. 16-18).  Mr. Grimmel admits that Tenant Hoerr’s meter at the Service Location was wired to the Well pump that was also connected to Tenant Wiley’s Mobile Home Location.  (Tr. 8).  Although Mr. Grimmel later removed the Well pump wiring from Tenant Hoerr’s meter (Tr. 42), he did not take any corrective measure to remove the silo wiring from Tenant Hoerr’s meter because the tenant moved out.  (Tr. 9 and 47). 

The Well pump and silo wiring to Tenant Hoerr’s meter constituted a foreign load situation requiring PECO to place the existing bill at the Service Location in Mr. Grimmel’s name, until wiring was removed from the tenant’s meter.  Section 1529.1 of the Code, 66 Pa. C.S.A. 1529.1, reads:

		Upon receipt of the notice provided in this section, if the …residential
		building contains one or more dwelling units not individually metered, 
		an affected public utility shall forthwith list the account for the premises
		in question in the name of the owner, and the owner shall thereafter be
		responsible for the payment for the utility services rendered thereunto.
 
		Mr. Grimmel relates that he had a verbal agreement with Mr. Hoerr that he would pay the electric bill for all of the farm structures.  This may be so.  However, the Commission does not have any jurisdiction over a private agreement between a landlord and a tenant.  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Eddie and Jennifer West, Indispensable Parties, C-2008-2056428 (May 18, 2010).  Mr. Grimmel’s recourse under the verbal agreement is through the local magistrate.

		At hearing, Mr. Grimmel suggested that all of his payments to PECO for the Service Location may or may not have been credited to his account.  ALJ Fordham gave Mr. Grimmel the opportunity to submit additional documentation to substantiate that PECO failed to properly credit his account.  However, Mr. Grimmel failed to do so.  Accordingly the evidence presented by Mr. Grimmel fails to establish any lack of reasonable service on the part of PECO or any violation of the Code, a Commission regulation or order by PECO.  Therefore, Mr. Grimmel’s Complaint must be dismissed.




CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of 
this case.

2. Complainant must show that the respondent/utility company is responsible
or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  

3. Upon receipt of the notice that a residential building contains one or more
dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  66 Pa. C.S. § 1529.1.

4. Complainant C. Edwin Grimmel failed to carry his burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C. S. § 332(a).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Complaint of C. Edwin Grimmel against PECO Energy Company at Docket Number F-2010-2176682 is dismissed for failure to carry the burden of proof.
		


2. That the Secretary’s Bureau mark Docket No. F-2010-2176682 closed. 
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Date:  February 17, 2012		
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