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							:
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:
PECO Energy Company		 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On August 19, 2010, Barbara Jackson (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, inter alia, PECO stated Complainant came to Respondent’s Center City (Philadelphia) office in November 2009 with photographic identification and lease, requested to have electric service transferred from 1862 Nolan Street to 1804 Nolan Street.  Complainant contended she never resided at 1862 Nolan Street and denied she went to Respondent’s office in November 2009.   Complainant requested PECO provide her with a copy of the photographic identification used on November 12, 2009 and a copy of the person’s signature in order to assist Complainant in filing fraud charges with the proper authorities. 

		PECO filed an answer in response to Ms. Jackson’s complaint on September 13, 2010.  In its responsive pleading, PECO denied there were incorrect charges on Complainant’s bills.  Respondent averred all charges associated with service provided to 1862 Nolan Street were removed from Complainant’s account balance.  PECO further alleged a person purporting to be Complainant requested service at 1862 Nolan Street but Respondent later learned another person, not Complainant, requested the service in Complainant’s name.        

		On January 21, 2011, the Commission’s Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on Wednesday, March 9, 2011 before Administrative Law Judge (“ALJ”) Cynthia W. Fordham.  On February 7, 2011, ALJ Fordham issued a Prehearing Order.  

ALJ Fordham convened the initial telephonic hearing as scheduled on March 9, 2011.  Ms. Jackson (“Complainant”) appeared pro se and testified on her own behalf.  Respondent was represented by Dana Pirone Carosella, Esquire.  Attorney Carosella presented the testimony of two witnesses, and offered ten exhibits, marked PECO Exhibits 1 through 10, which exhibits were admitted into evidence on March 9, 2011.  The transcript of the hearing contains ninety (90) pages and was received by ALJ Fordham on March 28, 2011.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  

On February 7, 2012, the Office of Administrative Law Judge issued a Judge Change Notice authorizing Administrative Law Judge Katrina L. Dunderdale to issue a decision in this matter.  On February 21, 2012, ALJ Dunderdale closed the hearing record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Barbara Jackson, resides at 1804 Nolan Street (“1804 Nolan”), Philadelphia, Pennsylvania and has resided there since 1983.  (Tr. 9, 26).

2.	Respondent, PECO Energy Company, provides electric service to Complainant.  (PECO Exhibits 5, 7, & 9).

3.	 On November 12, 2009, PECO transferred a balance owing for the service address at 1862 Nolan Street (“1862 Nolan”), Philadelphia, Pennsylvania, to Complainant’s account for the service address at 1804 Nolan.  (Tr. 10, 17; PECO Exhibit 1).

4.	As of the date of the hearing, Complainant’s son, Braheem Powell, lived at 1862 Nolan.  (Tr. 10).

5.	In November 2009, Braheem Powell used his driver’s license, which listed his address as 1804 Nolan, to establish service at 1862 Nolan.  (Tr. 11).

6.	On November 12, 2009 at 10:29 a.m., Braheem Powell called Respondent to initiate service at 1862 Nolan and was advised he would have to visit Respondent’s office before service could be established.  (Tr. 40; PECO Exhibit 2).  

7.	Respondent required Braheem Powell to visit an office, as opposed to initiating service over the telephone, because Respondent knew there was an outstanding balance for 1862 Nolan for which no individual had indicated a willingness to repay.  (Tr. 40, 42; PECO Exhibit 2).

8.	Respondent initiated a “Name Game” in November 2009 when Mr. Powell requested service at 1862 Nolan, and the name game is the reason why Respondent required Mr. Powell to come into the office in order to present identification.  (Tr. 48-50; PECO Exhibits 2 & 4).

9.	The “Name Game” is a PECO policy used when there is an outstanding balance or high usage on an inactive account for which no one individual takes responsibility to pay the bill.  In the policy, PECO attempts to determine whether the applicant for service already resided at the property prior to the date of application.  (Tr. 48-49).

10.	On November 12, 2009 at 1:53 p.m., Respondent’s records show an individual named Barbara Jackson came into an office and requested electric service be established at 1862 Nolan.  (Tr. 34-40; PECO Exhibit 1).

11.	At 1:53 p.m. on November 12, 2009, Complainant was working at her job with the United States Postal Service and was not in Respondent’s offices, requesting new service at 1862 Nolan.  (Tr. 14-21).

12.	PECO did not make a copy of the documents used to establish identity on November 12, 2009.  (Tr. 34-35, 50).

13.	The testimony of PECO’s witness on March 9, 2011, that she recalled specifically meeting with Complainant on November 12, 2009, was not accepted as credible.  (Tr. 33).

14.	On November 12, 2009, PECO’s customer service representative checked PECO’s records and determined Complainant had never resided at 1862 Nolan, did not have an outstanding balance on any another service address with PECO, and did not have any other accounts in her name.  (Tr. 35-37).

15.	On November 12, 2009, Complainant had an open account for electric services at 1804 Nolan, which services Respondent had provided to Complainant since 1983 and on which Complainant had not requested a final bill.  (Tr. 9, 26, 50-51).

16.	Complainant was first aware of the problem when she received her December 9, 2009 account billing statement.  (Tr. 23; PECO Exhibit 6).

17.	When Complainant called Respondent to complain about the December 9, 2009 billing statement and to have her name removed from the 1862 Nolan account billing statement, Respondent informed Complainant she was responsible to pay the balance unless and until someone else stepped forward to take responsibility because Respondent had proof (a driver’s license and a lease) indicating Complainant agreed to be financially responsible on November 12, 2009.  (Tr. 12, 24).

18.	On February 2, 2010, Braheem Powell contacted Respondent and asked to have the electric account for 1862 Nolan transferred into his name.  Respondent advised Mr. Powell the transfer was made.  (PECO Exhibits 3 & 8).

19.	On March 3, 2010, Respondent’s account activity summary (PECO Exhibit 6) indicated Respondent transferred $534.96 out of Complainant’s name for service provided at 1862 Nolan.  (PECO Exhibit 6).

20.	On April 16, 2010, Respondent sent a transfer of balance form to Braheem Powell, which Mr. Powell returned on May 1, 2010, agreeing to be financially responsible and requesting to have the transferred balance ($534.96) placed in Mr. Powell’s name for the service address at 1862 Nolan.  (Tr. 12, 25, 42-44, 64; PECO Exhibit 10).

21.	On May 28, 2010, PECO transferred the balance of $534.96 from the electric service account for 1804 Nolan in Complainant’s name over to the electric service account for 1862 Nolan in Braheem Powell’s name.  (Tr. 12, 25, 34-38, 65; PECO Exhibit 5).

22.	On August 12, 2010 at 4:08 p.m., Complainant asked Respondent to let her see the identification that allegedly was used to transfer the balance from 1862 Nolan into her name, Respondent refused to show her the identification used and told Complainant she would have to file a formal complaint before she would be allowed to see the driver’s license used.  (Tr. 13, 22; PECO Exhibit 3).

23.	In the summer of 2010, Respondent did not have a copy of the identification used because Respondent never made a copy of the identification used in November 2009 to transfer a balance to Complainant’s account.  (Tr. 34, 35, 50).

24.	On August 12, 2010 at 4:08 p.m., Complainant visited Respondent’s office and requested a billing statement and confirmation the transferred balance had been removed from her account and placed on Braheem Powell’s account.  (Tr. 41-42).

	25.	On August 19, 2010, Complainant filed a formal complaint with the Commission against PECO.

	26.	As of March 9, 2011, Complainant owed only her monthly billing amount to Respondent and did not have any arrearages on the account with Respondent for 1804 Nolan.  (PECO Exhibit 8).

DISCUSSION

		On August 19, 2010, Complainant filed a formal complaint alleging, inter alia, PECO opened an account for electric service at 1862 Nolan, using photographic identification and a lease, in Complainant’s name even though Complainant never resided at 1862 Nolan and was working at the same time.   Complainant requested PECO provide her with a copy of the photographic identification used on November 12, 2009 and a copy of the person’s signature in order to assist Complainant in filing fraud charges with the proper authorities. 

Responsibility of  Public Utility

		Respondent, as a public utility, must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”[footnoteRef:1]   [1:  	See 66 Pa. C.S.A. §1501.
] 




Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving the necessary elements of the complaint by substantial evidence.[footnoteRef:2]  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion, but Complainant is required to present more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3] [2:  	See 66 Pa. C.S.A. §332(a).
]  [3:  	See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


		As the party seeking the intervention from this Commission, Complainant bears the burden of proving the public utility is responsible or accountable for the problem described in the complaint.[footnoteRef:4]  Such a showing must be by a preponderance of the evidence.[footnoteRef:5]  Complainant can meet that burden if she presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:6]   [4:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [5: 
 	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [6: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  ] 


Complainant’s Position

Complainant contends PECO transferred a bill balance from 1862 Nolan into her account at 1804 Nolan without her permission and insisted she pay that balance.  She requested the Commission order Respondent to require a signature before transferring a bill to someone else’s address when the names are not the same.  Further, Complainant requested the Commission order Respondent to provide a copy of the identification allegedly belonging to her which Respondent used to transfer the balance.  Complainant contended she would like to report the misappropriation of her identification to the proper authorities.  At the hearing, Complainant asked the Commission to find Respondent was in error to open an account in her name for 1862 Nolan, and also requested the Commission to order Respondent to require a signature before opening an electric service account.

Respondent’s Position
	
		Respondent contends it followed appropriate procedure under the Commission’s statutes and regulations.  Respondent avers Complainant came personally into Respondent’s office on November 12, 2009 and requested service for 1862 Nolan in her name.  Respondent insists Complainant had identification and a copy of a lease showing she leased 1862 Nolan.  Respondent admits that many months later Complainant’s son, Braheem Powell, requested service in his name, which request was approved by Respondent, but Respondent insists it did not violate any public utility provisions when it initiated service in Complainant’s name.  Respondent further contends it was not in error to refuse to remove Complainant’s name from account for 1862 Nolan until such time as another individual assumed responsibility for paying on the account.  

Reasonable Customer Service – Initiated Service

The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S.A. §1501 and §1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service, property damage, or convenience, the Commission is permitted to limit liability.[footnoteRef:7]     [7:  	See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


Respondent’s witness insisted in testimony on March 9, 2011 that she specifically recalled meeting Complainant in person at Respondent’s offices on November 12, 2009 when Complainant allegedly provided a lease, a driver’s license and Social Security card.  That testimony was offered approximately seventeen (17) months after the incident and was made by a customer service representative who had seen numerous customers and applicants every work day during that seventeen month period.  Therefore, her statements, regarding remembering Complainant specifically, were not accepted as credible.   What was accepted as credible was Complainant’s testimony she worked on November 12, 2009 at her job with the United States Postal Service, and could not possibly have appeared in Respondent’s office with identification.  

Initially Complainant was confused about the year in question, testifying she was working on November 12, 2010.  Upon confrontation by Respondent’s counsel on cross examination that the year in question was 2009, Complainant acknowledged her error in the year but continued to insist that she worked on the day in question.  Complainant’s statement – that she was working on the day Respondent initiated service in her name for 1862 Nolan – was accepted as credible.  

Back in 2009, Respondent first told Complainant the date in question when she called Respondent complaining about the new bill for 1862 Nolan.  The first bill was issued in December 2009.  (See PECO Exhibit 8).  At that time when the events in question were fresher and clearer in Complainant’s memory, Complainant was better able to recall and knew she was working on that day.  Her assertions from the start have been that she was working on the day in question and could not possibly have been the person who appeared in Respondent’s office to initiate service for 1862 Nolan.  Therefore, her testimony is not only credible but of sufficient weight to convince the presiding officer that, in fact, Complainant was not the individual who presented identification to Respondent on November 12, 2009.

The testimony presented also revealed PECO’s documentation about these events was haphazard, confusing and often contradictory.  It should be noted PECO provided, through the testimony of its witnesses and through its exhibits, numerous contacts from either Ms. Jackson or Mr. Powell about transferring the balance.  As seen on pages 12, 25, 34-38, 42‑44, 64 and 65 of the transcript and in PECO’s exhibits 3, 5, 6, 8, and 10, PECO asserted it received contacts from either Ms. Jackson or Mr. Powell, concerning transferring the balance to Mr. Powell, on February 2, 2010; March 3, 2010; April 16, 2010; May 1, 2010 and August 12, 2010.  
In addition there are three dates when Respondent alleges it transferred the sum of $534.96 into Mr. Powell’s name for service at 1862 Nolan.  According to PECO Exhibits 3, 6, 8 and 10, the unpaid balance for service provided at 1862 Nolan from November 12, 2009 under Ms. Jackson’s name was actually removed from her name on February 2, 2010, then again on March 3, 2010 and again on May 28, 2010.  

At the very least, PECO does not maintain business records that were accurate, clear and consistent.  Given the confusing state of these documents and testimony, a civil penalty might have been considered.  However, no civil penalty is warranted in this situation because no harm was done to Ms. Jackson (other than aggravation) and no harm was done to Ms. Jackson’s credit rating before the service account in her name was closed for 1862 Nolan.  

Reasonable Customer Service – Proof of Identification

In addition, Complainant requested the Commission order Respondent to require signatures before initiating service.  In this situation, the service was initiated when an individual purporting to be Complainant presented Respondent with some form of identification that may have been a driver’s license, Social Security card and lease agreement.  

Respondent did not produce a copy of any of those documents used to establish a service account, despite Respondent’s hurry to initiate a “Name Game” for the service address due to an unpaid balance.  Respondent’s stated concern that copying a form of identification would expose Complainant to identity theft may be accurate – but not copying a form of identification led to Complainant being a victim of identity theft in this situation.  

It might seem like a good idea for public utility companies to copy the personal identification presented by an applicant in order to initiate service, however, copying identification is not a task the Commission requires of Respondent and the presiding officer will not require it, based on the facts in this proceeding.  Respondent corrected the error without apparent damage to Complainant’s credit history and without Complainant paying any money on the erroneous account at 1862 Nolan.	
Conclusion

Therefore, Complainant met the burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service when Respondent accepted fraudulent identification from an individual purporting to be Complainant, established a new service account in Complainant’s name without Complainant’s permission, and proceeded to charge Complainant for electric service she neither requested nor enjoyed.  However, Complainant did not meet the burden of proving Respondent failed to provide reasonable and adequate customer service when it did not copy and maintain a copy of the signature or identification used by the individual who initiated service on November 12, 2009 for 1862 Nolan.  Accordingly the complaint is sustained in part and denied in part in the ordering paragraphs below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. §701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate customer service when Respondent improperly charged Complainant for electricity services Complainant did not request or use.  66 Pa. C.S.A. §332(a).

		3.	Complainant proved Respondent improperly charged Complainant for electricity services which Complainant did not use when it opened an account in her name without her permission.  66 Pa. C.S.A. §332(a).

		4.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate customer service when Respondent did not copy the identification or signature of the individual who opened an electric service account in Complainant’s name on November 12, 2009.  66 Pa. C.S.A. §332(a). 

		5.	Complainant did not prove Respondent failed to provide Complainant with reasonable and adequate customer service when Respondent did not copy the identification or signature of the individual who opened an electric service account in Complainant’s name on November 12, 2009.  

ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Barbara Jackson versus PECO Energy Company at Docket No. C‑2010-2195248 hereby is sustained in part in that Complainant proved Respondent did not provide reasonable and adequate service when it opened an account in her name for 1862 Nolan Street, Philadelphia, Pennsylvania on November 12, 2009 and charged her for electric service provided until February 2, 2010.

2.	That the complaint of Barbara Jackson versus PECO Energy Company at Docket No. C‑2010-2195248 hereby is denied in part in that Complainant did not prove Respondent failed to provide reasonable and adequate service when it did not make a copy of the identification presented on November 12, 2009.


	
Date:  February 28, 2012						________________________
							Katrina L. Dunderdale
							Administrative Law Judge
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