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HISTORY OF THE PROCEEDING



On August 24, 2009, Jason Richard Carnegie (complainant or Mr. Carnegie) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent) alleging incorrect charges on his electric bill.  As relief, Mr. Carnegie requested that the Commission direct PECO to “rescind the charges in dispute,” determine the “source/cause of inflated bills received,” check the meter and “investigate the possibility that this is not an isolated case and that there are likely many other sources of erroneous bills in other apartments within the Lincoln Green Apartment Complex.”  The Complaint is a timely appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #2338059, dated July 23, 2009.  That decision determined that the bills were correct as rendered, and that complainant is responsible for the account balance.
On September 22, 2009, respondent filed its Answer (Answer), admitting and denying the material averments of the Complaint as indicated.  PECO denied that complainant’s meter is faulty or that there are incorrect charges on complainant’s account.  PECO admitted that the estimated bill of $132.05 for the period November 20, 2007, through December 26, 2007, had been revised to $175.82 for the period November 20, 2007, to January 27, 2008, using actual meter readings, and that a high bill investigation had been conducted on January 9, 2008.  PECO explained that “the accuracy of complainant’s bills cannot be gauged by the billing at his former address for a number of reasons,” including the fact that complainant is billed under a different rate.
By Hearing Notice dated November 18, 2009, an initial hearing was scheduled for January 14, 2010, and the case was assigned to Administrative Law Judge Cynthia Williams Fordham.  

Administrative Law Judge Fordham issued a Prehearing Order dated November 20, 2009.  The Prehearing Order directed the parties to comply with various procedural requirements and explained that the complainant bears the burden of proof to establish the allegations contained in the Complaint.

The hearing was conducted as scheduled on January 14, 2010, before Administrative Law Judge Fordham.  Mr. Carnegie appeared pro se and testified.  He sponsored Exh. C-1 (his statement of the case); Exh. C-2 (the formal Complaint); Exh. C-3 (PECO bills dated August 17 and September 17, 2007); Exh. C-4 (PECO bills dated September 24, October 23, November 21 and December 27, 2007, and January 28, 2008) and Exh. C- 5 (PECO bills dated February 26, March 26, April 24, May 23, June 25 and July 27, 2008).  PECO appeared through counsel and presented the testimony of Eric Riley (a high bill field technician) and Renee Tarpley (a senior regulatory assessor), who sponsored PECO Exh. 1 (account statement for 4040 Presidential Blvd.); PECO Exh. 2 (high bill investigation report dated January 9, 2008); PECO Exh. 3 (letter to complainant dated January 30, 2008) and PECO Exh. 4 (BCS decision report at BCS # 2338059, dated July 23, 2009).  All of the exhibits were admitted into the record without objection.


On January 10, 2010, PECO submitted PECO Exh. 1A, which revised PECO Exh. 1 to include an actual meter reading obtained on January 14, 2008.


By Hearing Change Notice dated February 7, 2012, the case was reassigned to me.

The record, which will close as of the date of this Initial Decision, consists of complainant’s Exh. C-1 through C-5, PECO’s Exhs. 1-4 and 1A, as well as the transcript (44 pages) of the testimony presented at the hearing held on January 14, 2010.

As explained in more detail below, the Complaint must be denied as complainant failed to sustain his burden of establishing that there are incorrect charges on his account, or that PECO violated its tariff, the Public Utility Code, or a Commission order or regulation.

FINDINGS OF FACT

1.
The complainant in this proceeding is Jason Richard Carnegie, whose address is 4040 Presidential Boulevard, Apt. 1919, Philadelphia PA 19131 (the service address).

2.
The respondent in this proceeding is PECO Energy Company, which provides residential electric service to complainant at the service address.

3.
The bills in dispute are for the period September 2007 (when complainant moved into the service address) through January 2008.  

4.
Complainant lives alone at the service address.

5.
At the service address, electricity is used for water heating, heating, a top/bottom refrigerator and a ceiling fan as well as other miscellaneous appliances (televisions, computer, microwave oven, lights).  PECO Exh. 2.

6.
A high bill investigation was conducted at the service address on January 9, 2008, by Eric Riley, who has been employed by PECO as a high bill field technician for 27 years.  Tr. 16.

7.
During the January 9, 2008, field visit, Mr. Riley did an appliance analysis.  Based on the listed appliances, there is the potential to use approximately 764 kWh, even without the electric heat.  PECO Exhs 2 and 3.
8.
The electric water heater alone can use an average of 250 kWh, for one person.  Tr. 19.
9.
Mr. Riley performed several tests, including a dropped load test and a passing load test.  Both tests indicated that the meter was accurate.  Mr. Riley did not find any foreign wiring or any evidence of a meter mix-up.  Tr. 17-18; PECO Exhs. 2 and 3.

10.
As shown on PECO Exh. 1A and complainant’s Exh. C-1, the billed usage for the disputed billing period of September 2007 through January 2008 was:

	Billing Period
	Usage - kWh
	Days

	9/14/07 – 9/23/07
	224
	9

	9/23/07 – 10/22/07
	665
	29

	10/22/07 – 11/20/07
	604
	29

	11/20/07 – 1/27/08
	1120  (593 + 527)
	68

	1/27/08 – 2/25/08
	550
	29


11.
Renee Tarpley, has been employed by PECO for 25 years, including 11 years as a senior regulatory assessor.  She reviews and investigates complaints filed with the Commission.  Tr. 27.
12.
Due to a technical upgrade that was in progress, an estimated bill was issued for the period November 20, 2007, through December 26, 2007; that estimated bill was replaced by a bill based on actual meter readings for the period November 20, 2007 through January 27, 2008.  Tr. 32.
13.
All bills are based on actual meter readings.  Tr. 32; PECO Exh. 1A. 
14.
Complainant did not have electric heat or an electric water heater at his previous apartment.  Tr. 10, 18.
DISCUSSION



In his Formal Complaint, Mr. Carnegie claimed that he had been overbilled for electric service at his property during the September 2007 – January 2008 time period, but that his electric bills returned to more normal levels after that time.  As he is the party seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa.C.S.A. § 332(a).  

To satisfy this burden, complainant must establish that respondent was responsible for the problem alleged in his Complaint through a violation of the tariff, the Public Utility Code, or a regulation or order of the Commission.  66 Pa.C.S.A. § 701; Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Trans. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).



Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied his burden of proof.  The complainant now has to provide additional evidence to rebut the evidence of the respondent.  Burleson v Pennsylvania Pub. Util. Comm’n., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).


In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) and subsequent cases, the Commission has developed an evidentiary rule in overbilling cases to address a complainant’s lack of technical expertise regarding meter accuracy.  The Waldron rule allows a complainant to establish a prima facie case (i.e., satisfy the initial burden of production) in a high bill complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a high bill complaint, the Commission may consider evidence such as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Commission Opinion and Order entered November 15, 2011); Warrenfeltz  v. PPL Electric Utilities Corporation, Docket No. C-2009-2143302 (Commission Opinion and Order entered April 6, 2011).



Thus, a complainant in a high bill case has the opportunity to present any relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  

Once the complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence that is at least co-equal.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  



In the present case, Mr. Carnegie did not establish a prima facie case of overbilling by presenting facts or circumstances envisioned under Waldron and therefore failed to meet his burden of proof.  The disputed bills are not abnormally high, especially in light of the potential for consumption.


Even accepting complainant’s testimony that he turned the heat off from September through November 20, 2007 (Tr. 8), and that he was away for an unspecified time during the holiday season of 2007-2008 (Tr. 9), the maximum billed usage (665 kWh for the period September 23 – November 22, 2007) is well within the range of potential use, as demonstrated by the appliance analysis, especially since that analysis did not include any load relating to the electric heat.  (PECO Exhs. 2 and 3).  



Nor was there any showing that the disputed bills were abnormally high by reference to any other factor.  As a new customer, Mr. Carnegie was unable to provide a baseline of comparable, undisputed usage prior to the disputed period for comparison purposes.  Obviously, comparisons to his prior address are meaningless.  Similarly, comparison to usage levels after he expressed his high bill concerns to the company and the Commission is of little utility, as presumably complainant became more aware of and sensitive to his usage.  In addition, there was no testimony - certainly not the quantum required to sustain a Commission finding - that his appliances and usage generally remained unchanged from the initial, disputed period to any relevant baseline period. 


While I understand complainant’s concern that the bills he received after moving into the service address were higher than he had anticipated (especially since his prior apartment did not have electric heat and an electric hot water heater), the fact remains that the bills simply are not abnormally high.  While the bills for the period September through November 2007 may be somewhat high, they do not constitute circumstantial evidence sufficient to support a finding that the meter was inaccurate, or that complainant was overbilled.  


While I have concluded that Mr. Carnegie did not establish a prima facie case, it is worth noting that, even if such a case had been established, PECO presented more than sufficient evidence to rebut that case.  First of all, as noted above, PECO presented an appliance survey, based upon observation and complainant’s reported information.  Mr. Riley’s conclusion from this survey, which was not rebutted by complainant, was that complainant had the potential to use the energy for which he was billed.  In addition, Mr. Riley performed various tests (passing and dropped load), each of which indicated that the meter was operating properly.  Also, Mr. Riley determined that there was no foreign load.  Again, this testimony was not rebutted by complainant.

The record adduced in this proceeding establishes that complainant has failed to sustain his burden of establishing that the bills issued by PECO for the period September 14, 2007, through January 27, 2008, are inaccurate or that PECO violated its tariff, the Public Utility Code or any order or regulation of the Commission.  Therefore, the Complaint must be denied.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Pursuant to 66 Pa.C.S.A § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant failed to sustain the burden of proof in this proceeding.
4.
Complainant did not prove that respondent public utility violated any provision of its tariff or the Public Utility Code, or any regulation or order promulgated by the Commission, or that the bills rendered were incorrect.  
ORDER
THEREFORE,

IT IS ORDERED 

1.
That the Complaint filed by Jason Richard Carnegie against PECO Energy Company at Docket No. F-2009-2127780 is denied; and
2.
That the record at Docket No. F-2009-2127780 be marked closed.

	Date:
	February 21, 2012
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge
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