BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ivan Katchan





fillin "Complainant's name" \d "":








:



v.





:

F-2011-2239323







:


PPL Electric Utilities Corporation


:

INITIAL DECISION
Before

Joel H. Cheskis

Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 21, 2011, Ivan Katchan (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PPL Electric Utilities Corporation (PPL or “the Company”), at Docket Number F-2011-2239323.  This Complaint was a timely appeal of the decision of the Commission’s Bureau of Consumer Services (BCS), Case Number 2796945.  In his formal Complaint, Mr. Katchan stated that PPL has been sending him the wrong bill for the last eight (8) years and wants him to pay an additional amount to make up the difference.  Mr. Katchan also complains that PPL sent him the wrong information about his energy usage and that, if he had been receiving his correct usage information, he would have lowered his bill by decreasing his electric usage.  Mr. Katchan seeks a credit of $652.00 on his account.



On May 24, 2011, PPL filed its Answer to the Complaint.  In its Answer, PPL admitted that Mr. Katchan had previously contacted PPL with regard to his concern about his being billed for a neighbor’s service.  PPL further stated that, upon completion of its investigation, it confirmed that Mr. Katchan’s meter was mixed with his neighbor’s meter.  PPL further indicated in its Answer that it rebilled Mr. Katchan based on his actual usage which resulted in a debit of $459.08 that was applied to Mr. Katchan’s existing balance of $193.70.  PPL stated that Mr. Katchan was offered a 48-month special rebilling payment arrangement.  PPL concluded its Answer by requesting that the Commission deny Mr. Katchan’s Complaint.


On November 15, 2011, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for this matter for Wednesday, January 11, 2012, at 10:00 a.m. and assigning me as the Presiding Officer.  On December 13, 2011, a Prehearing Order was issued establishing the procedural issues pertaining to the Hearing.  In particular, the Prehearing Order noted that, although the hearing is being conducted telephonically for the convenience of the parties, it is still a formal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure.

The hearing was convened on January 11, 2012 as scheduled.  Mr. Katchan appeared pro se and provided oral testimony.  PPL was represented by counsel and presented oral testimony from one witness who sponsored five (5) exhibits that were admitted into the record at the time of the hearing.  The record of this proceeding closed on January 25, 2012 when the transcript was filed.  

This matter is ready for disposition.  For the reasons discussed below, Mr. Katchan’s formal Complaint will be denied.
FINDINGS OF FACT

1. The Complainant in this case is Ivan Katchan.
2. The Respondent in this case is PPL Electric Utilities Corporation.

3. Mr. Katchan moved into his residence in May 2003.  Tr. 8.
4. The Service Address is 2781 Sequoia Drive, Macungie, PA.
5. Mr. Katchan did not personally mark the meter base, nor was he present when the meter base was marked.  Tr. 8.

6. Mr. Katchan does not have any of the engineering or building records with regard to the time that the meter was installed.  Tr. 9.
7. Mr. Katchan testified that if he knew his actual bill for electric usage was higher than he was billed, he would have changed his usage pattern by, for example, taking his laundry to a laundromat and adjusting the temperature in his house one or two degrees higher or closing vents in unused rooms.  Tr. 14.

8. Mr. Katchan believes the overbilling has been going on since he moved into his house in May 2003.  Tr. 15.

9. Mr. Katchan testified that the overbilling ended when he alerted PPL to the problem in February 2011.  Tr. 15-16.

10. Mr. Katchan’s home is a townhouse that is a middle unit so only two walls face the outside.  Tr. 16, 19.

11. Ms. Jennifer Tomel has been a customer service representative at PPL for thirteen (13) years.  Tr. 17.

12. Ms. Tomel’s job duties involve issues such as rebilling on meter mix cases where one customer will get rebilled for their debit or credit and the other customer whose meter was mixed will be rebilled for their debit or credit as well.  Tr. 17-18.
13. Ms. Tomel testified that Mr. Katchan first contacted PPL regarding an issue with his meter on February 7, 2011 and PPL conducted its investigation on February 11, 2011.  Tr. 18.

14. Ms. Tomel testified that on February 11, 2011, PPL determined that Mr. Katchan was being billed on the meter servicing a neighbor’s address and that the neighbor was being billed on a meter servicing Mr. Katchan’s address.  Tr. 18.
15. Ms. Tomel testified that PPL does not install the meter base and has no firsthand knowledge how the meter mix occurred.  Tr. 19.
16. Ms. Tomel testified that the contractor or builder will place and mark the meter base, not PPL.  Tr. 19.

17. Ms. Tomel testified that, when a meter mix is determined, the Company’s policy is to correct the bills on both sides of the mix for the past four (4) years using actual readings.  Tr. 20.
18. PPL Exhibit 1A is an account activity statement for Mr. Katchan’s bills from January 2008 to February 2011.  PPL Exh. No. 1A; Tr. 20.

19. PPL Exhibit 1A reflects the adjustments made on Mr. Katchan’s bills to correct usage as well as the actual payments that were made by Mr. Katchan on his behalf on the date indicated.  Tr. 21.
20. One entry on PPL Exhibit 1A showed a bill issued for $293.70 that was a past due balance of $6.99 and a current electric bill of $286.71.  Tr. 21-22.  PPL Exhibit 1A further shows that, for this bill, Mr. Katchan made a payment of $100 on February 14, 2011 leaving a balance of $193.70.  Tr. 22.

21. The negative entries on PPL Exhibit 1A correspond to the amounts that Mr. Katchan had been billed on the incorrect meter for the past four (4) years and the positive entries correspond to the four years’ worth of billing on the meter that PPL was able to verify for his account.  Tr. 22.
22. Ms. Tomel testified that, during the four-year period, Mr. Katchan incurred electricity usage totaling $6,420.26 but was only billed for $5,961.18 providing a difference of $459.08.  Tr. 23.
23. Ms. Tomel testified that, at the time of the rebilling, there was also a balance of $193.70 which increased the total bill to $652.78.  Tr. 23.

24. Ms. Tomel testified that, on February 18, 2011, PPL transferred the correct amounts from the old account to Mr. Katchan’s new account.  Tr. 24.
25. PPL Exhibit 1B is the account activity statement for Mr. Katchan’s new account.  PPL Exh. No. 1B; Tr. 24.

26. Ms. Tomel testified that the new account had a new bill issued on March 8, 2011, and that the one month of electric charges was $191.25.  Tr. 25.

27. Mr. Katchan’s current balance as of the time of the hearing is $649.53.  Tr. 26.
28. PPL Exhibit 2A is the customer contact record for Mr. Katchan’s original account from March 2003 until current.  PPL Exh. No. 2A; Tr. 26.

29. PPL Exhibit 2B is the customer contact history on Mr. Katchan’s new account that was opened after the meter mix was determined in February of 2011.  PPL Exh. No. 2B; Tr. 26.
30. PPL Exhibit 3 is the Bureau of Consumer Services’ decision on Mr. Katchan’s informal complaint filed with the Commission.  PPL Exh. No. 3; Tr. 27.

31. Ms. Tomel testified that PPL’s record retention policy is four (4) years.  Tr. 27.

32. PPL agreed to do the rebilling on the actual meter reading for each month over the prior four (4) years.  Tr. 27.

33. Ms. Tomel testified that the Bureau of Consumer Services offered a 10% conservation credit in its decision and PPL agrees with providing such a credit to Mr. Katchan.  Tr. 28.
34. Ms. Tomel testified that PPL will visit a property after the meter base is installed and inspected to place a meter in that base.  Tr. 29.  PPL also assigns a meter number to the address.  Id.
35. Ms. Tomel testified that the meter number is on the meter and that, if the base is marked incorrectly, that is the responsibility of the contractor or homeowner.  Tr. 29.
36. The amount in dispute in this proceeding only accrued over the past four (4) years.  Tr. 32.

DISCUSSION

Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  In this proceeding, Mr. Katchan argues that he should not be required to pay the amount which PPL has under billed him over the past eight (8) years because it was not his fault he was under billed and because he would have changed his usage pattern had he known that his actual usage was higher.  Mr. Katchan seeks relief from the Commission and, therefore, has the burden of proof in this proceeding.

"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



Mr. Katchan’s claim in this proceeding is that he should not be responsible to pay the difference between his actual usage and the amount he was billed over the last eight (8) years because the under billing was not his fault, but PPL’s fault.  Mr. Katchan also claims that he should not have to pay this amount because he would have changed his usage pattern to conserve energy and save money had he known that his actual usage was higher.  As discussed further below, Mr. Katchan’s complaint will be denied.  Mr. Katchan is responsible for his actual electric usage, regardless of the mixed meter, and, in fact, is likely saving money as a result of PPL’s repayment proposal because he is only being asked to pay back four (4) years’ worth of the under billed amount, instead of the full eight (8) years of the under billed amount.


Mr. Katchan’s situation is commonly referred to as a “mixed meter” situation.  In such situations, two neighbors are being charged for each other’s usage instead of their own.  Commission regulations govern the appropriate steps to be taken to correct such a situation.  Specifically, Section 56.14 of the Commission’s regulations provides:
§ 56.14. Previously unbilled utility service.

When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50: 

(1) The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement. 

(2) The period of the payment agreement may, at the option of the ratepayer, extend at least as long as: 

(i) The period during which the excess amount accrued. 

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code § 56.14.  Section 56.14 was discussed recently in Pamela Reever v. PPL Electric Utilities Corporation, Docket No. C-2010-2169033, Order (entered May 6, 2011)(Reever).

In Reever, PPL added $1,445.32 to Ms. Reever’s electric bill once it discovered that she was being billed for usage in another residential unit due to a meter mix.  The Presiding Officer found that, even though it was unquestioned that the meter mix was not Ms. Reever’s fault, the meter mix was also not PPL’s fault.  Instead, the Presiding Officer stated that the meter mix was “only an unfortunate set of facts which result[ed] in a back billing situation to make up for Complainant’s unbilled usage.”  The Presiding Officer directed PPL to “use the maximum number of monthly repayments allowed to make the repayment as painless as possible upon the Complainant.”  In that case, the repayment period was twenty-nine (29) months, the length of time Ms. Reever lived at the service address while the meter mix existed.
In this case, in response to Mr. Katchan’s mixed meter, PPL allowed Mr. Katchan four (4) years to payback four (4) years’ worth of the under billed amount.  The four (4) years of the under billed amount was the only amount PPL seeks repayment of, Tr. 32, because PPL only maintains its records going back four (4) years.  A four (4) year repayment period, therefore, is consistent with Section 56.14 of the Commission’s regulations.  Had it been the case that PPL retains its records for longer than four (4) years, it is likely that PPL would have asked Mr. Katchan to repay the larger amount.  If that were the case, PPL would have had to offer Mr. Katchan a correspondingly longer period of time to repay the under billed amount.


Mr. Katchan testified, however, that had he known that his actual usage was higher than what he was being billed, he would have changed his usage behaviors.  Mr. Katchan stated:
What I’m saying is if PPL give me correct information and I saw that my electric usage has been higher than I expected, I will adjust my energy usage by tak[ing] the laundry out, not using air conditioner or heater this much, and in this case, I will not be spending too much on energy.

Tr. 7.  As such, Mr. Katchan is concerned about any savings he could have realized by changing his consumption behavior and conserving energy during those first four (4) years of the meter mix had he known his actual usage during that time.  Tr. 36.  This is a valid concern, and consumers should be given the opportunity to conserve energy and save money.



In this case, however, Mr. Katchan is not being asked by PPL to make up the under billed amount for the first four (4) years of the meter mix, only the four (4) years for which PPL has records.  It is quite possible that the amount under billed for those first four (4) years of the meter mix is in fact less than what Mr. Katchan would have saved had he known his actual usage and attempted to conserve energy by changing his usage patterns.  As a result, it is unclear whether Mr. Katchan is any worse off financially due to the fact that PPL only retains records for four (4) years and therefore only seeks repayment of the under billed amount for the past four (4) years.  Furthermore, PPL has provided a 10% conservation discount to Mr. Katchan as part of its repayment proposal for the four (4) years for which it seeks repayment.  Tr. 28.  Mr. Katchan has not carried his burden of proof to demonstrate that he would have spent less money on his electric bill had the meter mix never existed.


What is clear, however, is that PPL’s four (4) year repayment proposal is at least as long as the period during which the under billed amount which PPL seeks to collect accrued, and is therefore consistent with Section 56.14 of the Commission’s regulations.  Had Mr. Katchan not noticed the mixed meter in February of 2011, and the mix up continued, PPL would still only be asking Mr. Katchan to repay four (4) years of the under billed amount over a four (4) year repayment period once the mix up was discovered.


In total, Mr. Katchan has realized any potential financial benefit of the first four (4) years of conservation he could have realized had he known that his actual usage was higher than what he was being billed for, and made changes to his consumption behavior.  This is because he is not being asked to repay the under billed amount for those first four (4) of eight (8) years of the meter mix and is receiving a 10% discount on the amount he is being asked to repay.


The repayment proposal provided by PPL, in which Mr. Katchan will be given four (4) years to pay back an excess amount that accrued over a four (4) period, is reasonable and consistent with the Commission’s regulations.  52 Pa. Code § 56.14.  PPL shall issue bills on a going forward basis to Mr. Katchan to include Mr. Katchan’s actual monthly usage, plus $8.61 toward his arrearage until his arrearage is extinguished.  This additional amount represents the amount under billed ($459.08) minus a ten percent (10%) conservation credit ($45.91) divided by the period during which the under billed amount accrued (48 months).
  Mr. Katchan has failed to carry his burden of proof to demonstrate that PPL has violated any Commission Order or regulation, the Company’s tariff or any other applicable law.  Mr. Katchan’s complaint should, therefore, be dismissed.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this complaint.
2. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  

3. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

6. Under Section 56.14 of the Commission’s regulations, when a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50, the utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.  52 Pa. Code § 56.14(1).  

7. Under Section 56.14 of the Commission’s regulations, the period of the payment agreement when an under billing occurs may, at the option of the ratepayer, extend at least as long as: (i) the period during which the excess amount accrued and (ii) necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa. Code § 56.14(2); see also, Pamela Reever v. PPL Electric Utilities Corporation, Docket No. C-2010-2169033, Order (entered May 6, 2011).
8. Mr. Katchan has failed to satisfy his burden of proving that he should not be required to pay the under billed amount that accrued during the past four (4) years over a four (4) year repayment period.  Therefore, it is in the public interest to deny his complaint.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the Complaint of Ivan Katchan against PPL Electric Utilities Corporation at Docket Number F-2011-2239323 is hereby denied.

2. That PPL Electric Utilities Corporation shall issue bills on a going forward basis to Ivan Katchan to include Mr. Katchan’s actual monthly usage, plus $8.61 toward his arrearage until his arrearage is extinguished.

3. That the docket in this proceeding, F-2011-2239323, be marked closed.

Date:
March 7, 2012
______________________________



Joel H. Cheskis


Administrative Law Judge

� 	$459.08 - $45.91 = $413.17 and  $413.17/ 48 = $8.61.
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