


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lorraine Ferelli					:	
							:
	v.						:		C-2010-2205565
							:
UGI Penn Natural Gas, Inc. 				:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about October 13, 2010, Lorraine Ferelli (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against UGI Penn Natural Gas, Inc. (PNG or Respondent) alleging that her bills were inappropriately high, she requested that the Public Utility Commission find her landlord responsible.  The Complainant did not ask for payment arrangements.  On November 5, 2010, Respondent filed an Answer stating that the Complainant’s service was terminated for non-payment; the Complainant’s outstanding balance was $3,962.16; Complainant had been on Respondent’s customer assistance program and was removed for nonpayment; there is no foreign load; and no adjustment to Complainant’s bill is warranted.  

By Hearing Notice dated August 31, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of November 2, 2011.  A Prehearing Order was issued on September 1, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 
The hearing convened as scheduled.  The Complainant appeared pro se; the Respondent appeared represented by counsel.  The Complainant proffered no exhibits.  The Respondent proffered four (4) exhibits; all were entered into the record.  The record closed on December 2, 2011.

FINDINGS OF FACT

1. The Complainant rented and resided at 1031 Myers Avenue, Peckville, Pennsylvania during the period relevant to this complaint.  Tr. 5, Formal Complaint.
 
2. At the time of the hearing, the Complainant was no longer a customer of the Respondent.  Tr. 12.
 
3. The Respondent provided natural gas service to the Complainant during the period relevant to this complaint. 

4. The Complainant had four (4) radiators in her apartment.  Tr. 5.

5. The Complainant found that her bills fluctuated and thought she might be paying for another tenant’s service.  Tr. 6.

6. When radiators were removed from an upstairs apartment, the Complainant thought there was a connection between her high bill and the removal of the radiators.  Tr. 6-7, 10.

7. At one point, the Complainant was on the Respondent’s customer assistance program and was required to pay $52 per month.  She did not do so.  Tr. 13.

8. The Complainant could not afford to pay the payment arrangement amount.  Tr. 18.

9. Gas service to the Complainant at her 1031 Myers Avenue apartment was terminated April 12, 2010.  Tr. 13-14, 23.
10. The Complainant left the 1031 Myers Avenue apartment in October 2010.  Tr. 13.

11. At the time of the hearing, the Complainant’s past due balance was $3,962.16.  Exh. PNG-1.

12. The Complainant’s meter was tested and tested within tolerance levels.  Tr. 31.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving her case.  66 Pa. C.S. § 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).  The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

The Complainant asserts that her bill fluctuated.  She believes that she may have been paying for another’s usage, and in her complaint asked that her landlord be found responsible.  She started natural gas service with the Respondent on April 1, 2009 and service was terminated for nonpayment on April 12, 2010.  During that year, the Complainant made four payments for service.  (Exh. PNG-1).  The Respondent made one payment agreement with the Complainant, but it was not kept.  The Complainant does not dispute that she used the gas service, and she has no proof of any foreign wiring.  The Respondent verified that her meter worked properly. 

In a complaint for overbilling by a customer of a public utility, the legislature has placed the burden of proof upon the complainant.  66 Pa.C.S.A. §332(a).  Under these requirements, a complainant may establish a prima facie case by showing that his/her power usage for the billing period in question was unchanged from earlier periods and that the bill for the same period was higher than previous bills.  The burden of going forward then shifts to the utility, which must rebut the complainant's case with co-equal or stronger evidence.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission established a policy wherein a complainant establishes a prima facie case by showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If the Complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  The fact finder then measures the weight of all the evidence.  A complainant remains obligated to prove his/her case after the utility presents its rebuttal evidence.  Burleson v. PA PUC, 501 Pa. 433, 461 A. 2d 1234 (1983).  

In Bennett v. The Peoples Natural Gas Company, LLC, Docket No C-209- 2122979, Order entered October 13, 2010, the Commission determined that Waldron is too narrow, and that “a complainant in a high bill case has the opportunity to present any other relevant evidence which if sufficient to establish a prima facie case can sustain the burden of proof.”. Bennett at 6-7.  See also Thomas v. PECO Energy Company, Docket No. C-2010-2187197, Order entered November 15, 2011.

The Complainant failed to establish a prima facie case because she provided no evidence to support her allegations.  She provided no testimony of any change in the number of household members; testimony of prior billing anomalies was limited simply to allegation with no other supporting evidence; and she provided no evidence that she did not use the electricity for which she was billed.  Indeed, she testified that she did use the electricity for which she was billed.  No other relevant evidence was provided to support a claim of high billing; therefore, she failed to establish a prima facie case.

 The outstanding bill is accurate and due.

The Complainant did not provide any figure for her household income.  Therefore, I cannot determine an appropriate length of time for repayment.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant did not meet her burden of proof.

5.	The Complainant is responsible for the outstanding arrearage of $3,962.16.



[bookmark: _GoBack]ORDER

THEREFORE, 

IT IS ORDERED: 

1. That the Complainant, Lorraine Ferelli at Docket No. C-2010-2205565 is responsible for the outstanding balance of $3,962.16 due to the Respondent.  

2. That the Secretary’s Bureau shall mark Docket No. C-2010-2205565 closed.


Date:	February 3, 2012				_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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