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HISTORY OF THE PROCEEDING



On November 2, 2011, Janet Jones (“Jones” or “Complainant”) filed a formal complaint against Philadelphia Gas Works (“PGW” or the “Respondent”) alleging, among other things, the following:  that the property at 650 N. Peach Street was occupied by tenants until August 2010; that the property was sold on October 18, 2011; and that the title company is holding $3,400.00 in escrow for unpaid gas bills. 



On November 30, 2011, the Respondent filed an Answer.  The Respondent admitted that Marcus Heath Jones was the customer of record for service at 650 N. Peach Street.  The Respondent noted that Mr. Jones’ balance was $3,492.00.  The Respondent stated that its records show that the Complainant was not registered with the Landlord Cooperation Program.  The Respondent averred that the balance from the tenant is collectible pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207, 53 P.S. § 701.



In addition, on November 30, 2011, the Respondent filed Preliminary Objections with a Notice to Plead.  In the Preliminary Objections the Respondent contended that the Commission lacks jurisdiction over the subject matter.  Specifically, the Respondent argued that the Commission does not have jurisdiction over a municipal claim/lien placed upon the Complainant’s rental property by the City of Philadelphia for unpaid natural gas service rendered to the Complainant’s tenant.  In addition, the Respondent contends that the complaint contains impertinent matter in requesting that Complainant be relieved of any responsibility for the unpaid natural gas service that resulted in the municipal claim/lien on the rental property.



The Complainant did not respond to the Preliminary Objections.



The record in this case consists of the pleadings.

DISCUSSION



In this case the Complainant is requesting that the Commission remove a municipal claim for unpaid gas service rendered by the Respondent.  
The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code 
§ 5.101.  The Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Respondent has filed preliminary objections averring that the Commission lacks subject matter jurisdiction and that the complaint includes impertinent matter.  52 Pa.Code § 5.101(a)(1), (2).

The Commission’s Rules provide, in relevant part:
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper 

service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.  52 Pa.Code § 5.101(a)(1), (2).
In the Preliminary Objections the Respondent contended that the allegation in the instant complaint concerning a municipal claim placed upon the Complainant’s rental property by the City of Philadelphia for unpaid natural gas service rendered to the Complainant’s tenant is beyond the Commission’s subject matter jurisdiction.  In addition, the Respondent contended that the complaint contains impertinent matter since the Complainant has requested that the Respondent refrain from pursuing collection of the unpaid bills.

The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002), Debra Williams Lawrence v. Philadelphia Gas Works, Docket Number C-20066672, (Order entered January 22, 2007), Tina L. Francis-Young v. Philadelphia Gas Works, Docket Number C-2008-2029672, (Order entered February 23, 2009), Dung Phat, LLC v. Philadelphia Gas Works, Docket Number C-2009-2135667, (Order entered January 13, 2010) , David Golan v. Philadelphia Gas Works, Docket Number C-2009-2138115, (Order entered February 4, 2010), 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket Number C-2009-2138727, Final Order entered February 4, 2010, Jean Charles v. Philadelphia Gas Works, Docket Number C-2009-2138638, (Order entered February 5, 2010).



The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pennsylvania Public Utility Commission, 157 Pa. Super. 595, 43 A. 2d 348 (1945).  


In the second Preliminary Objection the Respondent contends that the complaint contains impertinent matter.

With respect to the Respondent’s second preliminary objection, it is clear that the money paid by the Complainant at closing cannot be “refunded” by the Respondent.  To the extent that the Complainant can recover those funds, it must be from her former tenant in an action before a Magisterial District Judge or in a Court of Common Pleas.  It is well-settled that the Commission is without the authority to award damages to a Complainant.  See, Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Commission, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  The moving party prevails in this case as a matter of law.  Consequently, this case should be dismissed without a hearing pursuant to section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).



The Respondent’s Preliminary Objections are granted.  Consequently, the complaint is dismissed in its entirety. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002), Debra Williams Lawrence v. Philadelphia Gas Works, Docket Number C-20066672, (Order entered January 22, 2007), Tina L. Francis-Young v. Philadelphia Gas Works, Docket Number C-2008-2029672, (Order entered February 23, 2009), Dung Phat, LLC v. Philadelphia Gas Works, Docket Number C-2009-2135667, (Order entered January 13, 2010) , David Golan v. Philadelphia Gas Works, Docket Number C-2009-2138115, (Order entered February 4, 2010), 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket Number C-2009-2138727, Final Order entered February 4, 2010, Jean Charles v. Philadelphia Gas Works, Docket Number C-2009-2138638, (Order entered February 5, 2010).



4.
It is well-settled that the Commission is without the authority to award damages to a Complainant.  See, Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa. Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Commission, 104 Pa. Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa. Super. 87, 586 A.2d 409 (1991).



5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Janet Jones against the Philadelphia Gas Works at Docket C-2011-2272358 is dismissed.



2.
The Respondent’s Preliminary Objections are granted.



3.
The hearing in this matter is cancelled.



4.
That the record in this case is marked closed.

Date:
February 15, 2012



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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