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HISTORY OF THE PROCEEDING

On January 19, 2010, Robert Bosco (“Bosco” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that the Respondent erected a series of utility poles on the 1900-2000 block of Naudain Street; that the new construction was for a newly converted apartment building at 19th and Lombard Streets; that the neighbors objected to the additional wires and poles as too large and unpleasant to view, and wanted them removed, and that the installed transposers, or transformers, posed a health risk.


On February 9, 2010, the Respondent filed an Answer.  In its Answer, the Respondent denied that it constructed utility poles on the Complainant’s block in an improper manner.  The Respondent stated that based on the Company’s engineering review, the poles and interposers are needed to provide load requirements for the neighborhood.  The Respondent averred that due to significant growth in the area, it needed to extend a 13 KV line to a new customer.  The design required a 55 foot pole holding a 3-phase interposing bank on the block.  The pole was placed in front of a vacant lot.  In addition, the Respondent indicated that another pole on the block provides service to both sides of Naudain Street.  The Respondent averred that it has a legal right-of-way to perform construction on Naudain Street, that it has acted in a reasonable manner and that the pole placement is proper. 



This matter was assigned to Administrative Law Judge Cynthia Williams Fordham and a hearing set for June 2, 2010 at 10 a.m.  On the afternoon of June 1, 2010, Tishekia Williams, Esquire, counsel for the Respondent, called ALJ Fordham.  The Complainant was also on the call.  Ms. Williams requested a continuance because her witness had not returned from medical leave and would not be available to testify on June 2, 2010.  The Complainant objected strenuously, stating that his witnesses were prepared to appear on June 2, 2010.  ALJ Fordham suggested that the Complainant and his witness testify and present exhibits on June 2, 2010.  If the Respondent was able to respond to the allegations and the testimony on June 2, 2010, the hearing would go forward with Respondent’s case.  However, if additional testimony was necessary, there would be a further hearing, probably in July 2010.  Both parties agreed to proceed as proposed.



Subsequent to the telephone conversation, Michael Swerling, Esquire, entered his appearance as counsel for the Respondent.  On June 2, 2010, Mr. Swerling, Renee Tarpley, a regulatory assessor for PECO, and William Liss, a PECO engineer, appeared for the hearing.  After Complainant did not appear, the Respondent’s request for a continuance was granted.  



After 11:00 a.m. on June 2, 2010, the Complainant contacted the Philadelphia Regional office and stated that when he arrived for the hearing at 9:30 a.m., he had been directed to the waiting room on the 4th floor and told that the hearing would be rescheduled.



By order dated June 2, 2010, ALJ Fordham asked the parties to provide dates when they were available for a hearing in July and August.  By hearing notice dated September 8, 2010, the hearing was rescheduled for Friday, October 15, 2010. 


A hearing was held on October 15, 2010.  The record consists of a 38-page transcript of the hearing and seven exhibits. 


Complainant Robert Bosco appeared pro se.  He presented one witness, Sherry Swirsky, 2008 Naudain Street.  Complainant also presented 6 Exhibits: Complainant Exhibit 1 – Letter to Council President Verna; Complainant Exhibit 2 – Neighbors Petition against new poles; Complainant Exhibit 3 – Letter dated August 11, 2009 to Mr. O’Brien, CEO of PECO; Complainant Exhibit 4 – Letter to Neighbors; Complainant Exhibit 5 – Letter to neighbors dated August 31, 2009; Complainant Exhibit 6 – 16 photos of the street on four sheets.  


The Respondent was represented by Tishekia Williams, Esquire.  Two witnesses were presented by the Respondent:  William Liss, Senior Engineer at PECO, and Renee Tarpley, PECO Senior Regulatory Assessor.  Respondent also offered one exhibit, PECO Exhibit 1 – Photos of Street. 


This matter was reassigned to ALJ Darlene D. Heep on February 6, 2012. 

FINDINGS OF FACT

1. Complainant is Robert Bosco.

2. Respondent is PECO Energy Company.

3. Complainant lives at 2007 Naudain Street, Philadelphia, PA 19146.  (Tr. 5)

4. In June of 2009, upon returning home, Complaint saw huge utility poles lying on the sidewalk in front of his house and also in the 1900 block of Naudain Street.  (Tr. 6)

5. The poles remained there for about two months.  (Tr. 6)

6. In August of 2009, a letter from PECO was left in the door of the Complainant, which notified him that PECO was going to shut off the power for a twelve-hour period in order to put in new wires and new utility poles.

7. Neighbors, who include elderly, some with oxygen tanks, objected to the shut-off.  (Tr.6)

8. PECO delayed shut-off until sometime in September of 2009.  (Tr. 6)

9. The original poles on the street were about twenty-four inches in circumference.  (Tr. 6)

10. The new poles installed by PECO were about thirty-three to thirty-five inches in circumference.  (Tr. 6, 8).

11. The Complainant finds the poles unpleasant to look at and too large. 

12. Complainant was told by PECO that a study was done and there was no viable alternative to the placement of the poles and new wires on Naudain Street.  (Tr. 6, Complainant Exhibit 5.)

13. Two poles are located about twenty to thirty feet from the bedroom of the Complainant.  (Tr. 8, 12)

14. Large interposers were placed on the new large poles but were not on the original poles.  (Tr. 18)

15. The section of Naudain at issue is a single lane street with no parking lanes.  (PECO Exhibit 1)

16. The large poles make it difficult for those with wheelchairs and strollers to use the sidewalk.  (Tr. 18)

17. Persons using wheelchairs and strollers have to use the other side of the street.  (Tr. 18)

18. Ms. Swirsky is concerned about the value of the property following installation of the larger poles.  (Tr. 18)

19. There are commercial properties on 20th Street and Lombard Street.  (Tr. 19)

20. The “energy standards” require that the poles be placed 18 inches from the curb with wheelchair accessibility.  (Tr. 21)

21.  The energy standards referred to by PECO are in the National Electric Safety Code.  (Tr. 22)

22. PECO Engineer Liss could not recall any measurements in this case.  (Tr.22)

23. It is standard practice to place interposers on top of the poles.  (Tr. 22)

24. Interposers, or interposing transformers, are used to decrease the voltage from 13 to 4 K.V., which meets the customers’ voltage requirements.  (Tr. 23)

25. The additional poles and wires were required because of increasing customer usage.  (Tr. 21)

26. PECO did not know whether there were poles on 19th or 20th Streets.  (Tr. 24)

27. PECO did not know why other poles were not used for the wires.  (Tr. 24)

28. PECO did not know whether other streets were more or as suitable for the poles.  (Tr. 23-24)

29. PECO did not know whether there were poles on Catherine Street or Washington Avenue.  (Tr. 24)

30. PECO did not inform the residents of the replacement/placement of the poles prior to Complainant’s discovery of poles lain on his street prior to installation.  (Tr. 6, 26)

31. Neighbors have not been able to have “Cherry-pickers” enter the street.  (Tr. 26)

32. Poles were not placed nearer the curb because of traffic reasons.  (Tr. 22)

33. Engineer Liss had no knowledge of the measurements of the sidewalk, poles or distances between the poles and street or homes.  (Tr. 27)

34. A neighbor had to have home repair equipment moved from roof to roof because there was no room on the street following installation of the wider poles.  (Tr. 29)

35. The transposers, or interposing transformers, pose no health risk.  (Tr. 23-25)

36. The poles are 18 inches from the curb and thirty-one inches to a fence.  (Tr. 35) 

DISCUSSION



Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission. 66 Pa. C.S. § 701. The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 

66 Pa.C.S.A. § 1501.  The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa. C.S.A. 102.  



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



The Complainant's evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).


Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent. If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff'd 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).


Complainant’s concern about the ability of the wheelchairs to maneuver the sidewalks is not within the jurisdiction of the Commission but appear to fall within the jurisdiction of the City of Philadelphia Department of Licenses and Inspections or perhaps a federal, state or local agency that may address the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et seq.  Other issues raised by the Complainant may be the subject of a civil court action alleging violations of the ADA with respect to accessibility. 


The Commission also has no jurisdiction regarding Swirsky’s concern about a decrease in the property value due to installation of the larger poles.  As the Commission noted:

The Commission does not have jurisdiction to award damages, which includes compensation for alleged losses in property devaluation or otherwise:  "The law on this subject is well-settled. The Commission unquestionably has the power to regulate the reasonableness and adequacy of the service and facilities a public utility must provide.  66 Pa. C.S. § 1505.  Nevertheless, the Supreme Court of Pennsylvania has held the jurisdiction to award damages caused by inadequate service lies with the courts and not the Commission."  Kim Mowrey Hobba v. Riviera Utilities Water Company and Riviera Utilities Sewer Company, Docket Nos. C-903166 and C-903167, 1991 Pa. PUC Lexis 218, at 26-27 (Order entered November 4, 1991).

Application of PECO Energy Company for a finding of necessity, under Section 619 of the Pennsylvania Municipalities Planning Code , 2008 Pa. PUC LEXIS 1078 (Pa. PUC 2008).



However, all issues are not beyond the jurisdiction of this body.  The Commission has ruled that when a complaint is about the safety of a location of a pole or a meter, such a complaint is within the purview of the Commission.  Rodolico v. Philadelphia Electric Company, 70 Pa. PUC 310 (1989).



A supplier of electricity is required to exercise the highest degree of care practicable by employing feasible precautions to maintain its facilities.  Kintner v. Cloverock Rural Electric Co-op, Inc., 329 Pa. Superior Ct. 417, 478 A.2d 858 (1984).  A public utility may not discharge this highest degree of care by simply installing its facilities in a right-of-way and thereafter ignore the consequences.  Taylor v. West Penn Power Company, Docket No. C-00934770 (Order entered July 14, 1993).  



The Commission has also ruled that its ability to examine the location of utility facilities, and to require their relocation where appropriate, is not limited to situations where the location of the facilities presents an imminent risk or danger to the public.  Jurisdiction over the service provided by public utilities is not restricted to safety issues.  Chester County v. Philadelphia Electric Co., 420 Pa. 422, 218 A.2d 331 (1966).  Rather, the Commission has broad jurisdiction over the relationship between utilities and the public, including but not limited to the installation, safety and location of utility facilities.  Id; PECO Energy Co. v. Twp. of Upper Dublin, 922 A.2d 996 (Pa. Commw. Ct. 2007).



The Utility Code through which the Commission exercises its jurisdiction provides at 66 Pa.C.S. § 1501 (2011) as follows:

§ 1501.  Character of service and facilities. 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility. The commission shall have sole and exclusive jurisdiction to promulgate rules and regulations for the allocation of natural or artificial gas supply by a public utility.



The Commission has held that the relocation of utility facilities at a customer’s request falls within the statutory definition of service, and that the Code defines service in its broadest and most inclusive sense.  H. Hassan Builder, Inc. v. Philadelphia Electric Co., 73 Pa. PUC 219 (Order entered October 3, 1990).



PECO’s Tariff provides as follows: 

10.7  POLE REMOVAL OR RELOCATION REQUESTED BY RESIDENTIAL PROPERTY OWNERS

The cost for removal or relocation of distribution line poles and their associated attachments made pursuant to the request of a residential property owner who is not entitled to receive condemnation damages to cover the cost of such work shall be borne by the property owner and shall be limited to contractor, direct labor, and direct material costs incurred less maintenance expenses avoided as a result of the pole removal or relocation. The calculation of such cost for removal or relocation shall be in accordance with the Public Utility Commission Regulations - Title 52, Section 57.27.

57.27. Pole removal or relocation charges.

 (a)  Definitions.  The following words and terms, when used in this section, have the following meanings unless the context clearly indicates otherwise: 

   Contractor costs—The amount paid by a public utility to a contractor for work performed on a pole removal or relocation. 

   Direct labor costs—The pay and expenses of public utility employes directly attributable to work performed on pole removals or relocations, but does not include construction overheads or payroll taxes, workmen’s compensation expenses or similar expenses. 

   Direct material costs—The purchase price of materials used in performing a pole removal or relocation, but does not include related stores expenses.  In computing direct material costs, proper allowance should be made for unused materials, materials recovered from temporary structures, and for discounts allowed and realized in the purchase of materials. 

   Pole removal or relocation—The removal or relocation of distribution line poles and their associated attachments made under the request of a residential property owner who is not entitled to receive condemnation damages to cover the cost of the pole removal or relocation.  The term does not include pole repairs or replacements necessitated by the intentional or negligent conduct of a party. 

 (b)  Tariff provisions.  A public utility shall file as part of its tariff provisions setting forth its method of determining pole removal or relocation charges. 

 (c)  Charges.  Pole removal or relocation charges shall be limited to the contractor, direct labor and direct material costs associated with the pole removal or relocation less an amount equal to maintenance expenses avoided as a result of the pole removal or relocation. 

§57.27.



Compliance with the 18-inch from curb requirement is one indicator of a utility pole's safe location, but it is not conclusive on the issue of a safe location and does not foreclose consideration of other factors affecting the safety of a utility pole’s location.  See, e.g., Bloom v. Waste Management, Inc., 615 F. Supp. 1002 (D.C. Pa. 1985); (Talarico v. Bonham, 168 Pa. Cmwlth. Ct. 467, 650 A.2d 1192 (1994); Kintner v. Claverack Rural Electric Co-Operative, Inc., 329 Pa. Super. Ct. 417, 478 A.2d 858 (1984) (a supplier of electricity is required to use the highest degree of care practicable by employing reasonable safety precautions).



Complainant’s objections to the poles and wires due to esthetics are not a sufficient basis to order relocation of the poles.  That they are unpleasant to view is to be believed.  However, that alone does not create a danger or support that the placement was unreasonable.  Also, Complainant submitted no evidence that his home’s close proximity to the transformers was a health risk.  The PECO witness testified to the contrary.  (Tr. 25)



What could support a finding that the placement is unreasonable is the impact upon the width of the sidewalk and accessibility by persons with wheelchairs and other disabilities.  PECO’s admission that the passage is only 31 inches
 supports such a finding.  PECO knew of the elderly population on the street as they received and complied with a request that the installation of poles be delayed due to that population.  The record is lacking in evidence that PECO considered other locations that would not impinge upon the accessibility for persons in wheelchairs or with disabilities.   



Nevertheless, the Complainant lacks standing to raise such an issue.  “An individual can demonstrate that he is aggrieved if he can establish that he has a substantial, direct, and immediate interest in the outcome of the litigation in order to be deemed to have standing.  An interest is “substantial” if it is an interest in the resolution of the challenge which surpasses the common interest of all citizens in procuring obedience to the law.  Likewise, a “direct” interest mandates a showing that the matter complained of caused harm to the party’s interest, i.e., a causal connection between the harm and the violation of law.  Finally, an interest is “immediate” if the causal connection is not remote or speculative.  “Soc’y Hill Civic Ass’n v. Pa. Gaming Control Bd., 593 Pa. 1, 16-17 (Pa. 2007).  Complainant, while sincerely troubled about his neighbors’ ability to use the sidewalks, does not have an immediate concern with respect to the accessibility issue. 



Notwithstanding the above, the actions of PECO are troubling.  There appears to be no immediate safety issue or other harm that requires action by the Commission, at least not in this matter.  However, there was no evidence presented by PECO that the company even considered other locations for such large poles other than this small one lane street with no parking spaces and already narrow sidewalks.  There is no evidence that the company considered placing the poles on another street that would receive the service or a commercial area where residents would not be negatively impacted by the poles.  Further, PECO is aware that it installed the poles leaving less than the ADA suggested space for wheelchairs or scooters.  Should future cases reveal that this is a pattern and practice by PECO, a finding that the company failed to provide adequate, efficient, safe, and reasonable service and facilities may be appropriate. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

3. Complainant has not carried his burden of proof by showing that the larger utility poles on his street must be relocated or removed.  66 Pa. C.S. § 1501.

ORDER


THEREFORE,



IT IS ORDERED



1.
That with respect to all issues, the Complaint filed by Robert Bosco against PECO at Docket C-2010-2153408 is dismissed.



DATE:       February 16, 2012   


__________________________








Darlene D. Heep








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	ADA guidelines recommend 36 inches.  28 CFR Part 36.
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